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FEDERAL MARITIME COMMISSION
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DOCKET NO. 15 -11
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Federal Maritime Commission
IGOR OVCHINNIKOV, IRINA RZAEVA, and DENIS NEKIPE.UI'bVgf the Secretary

vs -

MICHAEL HITRINOV a /k/a

MICHAEL KHITRINOV,
EMPIRE UNITED LINES CO., INC., and CARCONT, LTD.

INFORMAL DOCKET NO. 1953(I)

KAIRAT NURGAZINOV,

vs -

MICHAEL HITRINOV a /k/a

MICHAEL KHITRINOV,
EMPIRE UNITED LINES CO., INC., and CARCONT, LTD.

COMPLAINANTS' RESPONSE TO RESPONDENTS' MOTION FOR JUDGMENT ON
THE PLEADINGS

Pursuant to Rules 69 and 70 of the Federal Maritime Commission's Rules of Practice and

Procedure 46 C.F.R. 502 et seq , Complainants, by their Counsel, Marcus A. Nussbaum, Esq

respectfully submit this brief in Response to Respondents' Motion for Judgment on the Pleadings.

LEGAL BASIS FOR THIS RESPONSE

As set forth below, Respondents' instant motion must be denied in that the Respondents

have abjectlyfailed to demonstrate primafacie entitlement to Judgment on the Pleadings.

NATURE OF CLAIM

This action arises out of Respondents' numerous violations of the Shipping Act of 1984,

46 U S C §40101 et seq , in that after Respondents had shipped certain automobiles owned by
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Complainants from the United States to Kotka, Finland, where they were to have been released to

Complainants as purchasers, said automobiles were instead converted, sold, and unlawfully

released by Respondents to third parties at a location owned by or within Respondents' control.

Additionally, Respondents unlawfully exercised maritime liens against Complainants'

automobiles.

STATEMENT OF FACTS

Complainants respectfully rely upon the findings of fact made by the Commission in its

Notice of Default and Order to Show Cause of March 30, 2016 For purposes of brevity, said

findings of fact are incorporated by reference hereto and made a part hereof, as if fully set forth

herein, and together with the factual allegations set forth in Complainants' instant Complaint, must

be taken as true by the Presiding Officer for the purpose of deciding Respondents' instant motion.

See, LaChapelle v. Berkshire Life Ins. Co. 142 F.3d 507, 508 (1st Cir 1998)

NATURE OF RESPONDENTS' RELIEF REQUESTED

Respondents have asked the Presiding Officer to dismiss Complainants' instant Complaint

by reason of the following (1) an alleged lack of subject matter jurisdiction over the Complaint

herein, (2) an alleged lack of standing to seek reparations resulting from Respondents' violations

of the Shipping Act of 1984, 46 U S C §40101, et. seq ( the "Shipping Act "), and (3) an alleged

failure of the separately interposed and now consolidated Complaints at bar to state a claim upon

which relief may be granted.

ARGUMENT

The Complainants Have Standing to Bring on Their Instant Claims

Respondents' myopic analysis of cases regarding who may assert claims for violations of

the Shipping Act wholly ignores a crucial fact, to wit. that the Complainants herein, although not

identified as shippers of record on various shipping documents proffered by Respondents, were
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directly injured as a result of the Respondents' violations ofthe Shipping Act In the first instance,

it is not the standing of Complainants to file complaints that raises serious questions herein. Rather

it is the subject matter of the activity complained of, that raises questions, namely, whether

Respondents' conduct falls within the purview of the sections of the 1984 Act alleged to have been

violated. See, Sea -Land Dommicana, S.A. And Sea -Land ofPuerto Rico, Inc. v. Sea -Land Service

Inc. 1992 Wl 231208, 26 S.R.R 578 (FMC 1992)

Section 11(a) of the 1984 Act, 46 U S C app § 1710, provides that "any" person may file

a complaint to allege a violation of the Act and may seek reparation for any injury caused as a

result of that violation A contractual relationship between the parties is not required to support

a complaint under section 11(a) of the 1984 Act. For the purpose of standing, it is sufficientfor

complainant to allege injury and charge the respondent with its cause See, Cargill, Inc. v.

Waterman Steamship Com. 21 S.R.R. 287, 300 (198 1) (emphasis added), (supplier to shipper has

standing to file complaint under section 22 of the 1916 Act even if not alleging injury to itself),

see also Chilean Nitrate Sales Corp. v. Port Of San Diego, San Diego Unified Port District 1988

WL 340644, FMC No 1582(I), (By the Commission April 29, 1988) (Order of Remand), Streak

Products, Inc. v. UTI, United States, Inc. 2013 WL 9808687, FMC No 13 -04 (ALJ October 23,

2013) (Order Denying Respondent'sMotion to Dismiss)

The Commission Has Subject Matter Jurisdiction over the Complaint

The Presiding Officer Has Twice Ruled That Subject Matter Jurisdiction Exists

To the extent that Respondents argue that this dispute is outside of the subject matter

jurisdiction of the Commission, in the first instance, the question ofwhether or not the Commission

has jurisdiction over this matter has already been answered twice, in the affirmative First, in the

Presiding Officer's Order Denying Respondents' Motion for Stay, dated April 27, 2016 (See
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Appendix "A "), and second, by the Presiding Officer during the telephonic conference and ensuing

ruling on May 3, 2016

Despite the Presiding Officer having twice found that subject matter jurisdiction exists

herein, Respondents flagrantly disregard the Presiding Officer's Orders by interposing arguments

on the issue of subject matter jurisdiction which are twofold. (1) that Respondents were not acting

as an NVOCC with respect to the shipments at issue, and (2) that there is no shipper - carrier

relationship between Complainants and Respondents. As set forth in detail below, these arguments

fail both on the facts and on the law

Standard of Review

It is well settled that the Federal Rules of Civil Procedure will be followed in instances that

are not covered by the Commission's Rules, to the extent that application of the Federal Rules is

consistent with sound administrative practice See, 46 C.F.R. § 502.12 See, Edaf Antilles, Inc. v.

Crowley Caribbean Logistics LLC 33 S.R.R 710, 716 (ALJ, Admin Final 2014), ( "As the

Commission's Rules do not address motions to dismiss for lack of subject matter jurisdiction or

failure to state a claim, Federal Rules 12(b)(1) and 12(b)(6) apply in this case)

The Commission Has Subject Matter Jurisdiction Over Complainants' Instant Claims In That
Respondents Are Regulated Entities By the Commission and The Complaints Allege Violations
of the Shipping Act

The Shipping Act of 1984

Complainants filed their Complaint pursuant to § 41301 of the Shipping Act, which

provides that "A person may file with the Federal Maritime Commission a sworn complaint

alleging a violation of this part, except section 41307(b)(1) If the complaint is filed within 3 years

after the claim accrues, the complainant may seek reparations for an injury to the complainant

caused by the violation." The Complaint alleges that Empire United Lines Co Inc is in the

business of providing services as an ocean transportation intermediary, and operates as a non-
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vessel operating common carrier ( "NVOCC "), licensed by the Federal Maritime Commission as

such under license number 012052

Ocean Transportation Intermediary (OTI)

The Act defines and regulates a number of different types of entities that are involved in

the international shipment of cargo by water, including two kinds of ocean transportation

intermediaries "The term òcean transportation intermediary' means an ocean freight forwarder

or a non - vessel - operating common carrier " 46 U S C § 40102(19) "The term `non- vessel-

operating common carrier' means a common carrier that -- (A) does not operate the vessels by

which the ocean transportation is provided, and (B) is a shipper in its relationship with an ocean

common carrier " 46 U S C § 40102(16) To be an NVOCC on a shipment, the intermediary must

meet the Act's definition of "common carrier "

Common Carrier

The term "common carrier" -- (A) means a person that -- (i) holds itself out to the general

public to provide transportation by water of passengers or cargo between the United States and a

foreign country for compensation, (ii) assumes responsibility for the transportation from the port

or point of receipt to the port or point of destination, and (iii) uses, for all or part of that

transportation, a vessel operating on the high seas or the Great Lakes between a port in the United

Slates and a port in a foreign country 46 U S C § 40102(6)

As summarized by the District of Columbia Circuit:

Both OFFs [ ocean freight forwarders] and NVOCCs are intermediaries between (i)
shippers, who seek to export cargo, and (ii) ocean carriers, who physically cany the cargo
on their vessels An Ocean Freight Forwarder is "a person that. dispatches shipments from
the United States via a common carrier and books or otherwise arranges space for those
shipments on behalf of shippers," and "processes the documentation or performs related
activities incident to those shipments." In practice, that typically means that the OFF "
secures cargo space with a shipping line (books the cargo), coordinates the movement of
cargo to shipside, arranges for the payment of ocean freight charges," and provides other
accessorial services such as arranging insurance, trucking, and warehousing." OFFS
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receive compensation from both the shipper and the carrier " See, Landstar Express
America, Inc. v. FMC 569 F 3d 493, 494 -495 (D C Cir 2009)

To prove a violation of Section 41104(l0) of the Shipping Act of 1984, first, a complainant

must establish that the respondent is a common carrier within the meaning of the Act. Second, a

complainant must establish that the common carrier unreasonably refused to deal or negotiate with

the complainant. "This requires a two -part inquiry whether [the common carrier] refused to deal

or negotiate, and, if so, whether its refusal was unreasonable." See, Global Link Logistcs, Inc. v.

Hapag Lloyd Ag , 2014 WL 5316345, FMC No 13 -07 (ALJ April 17, 2014) (Initial Decision

Granting Respondent's Motion to Dismiss)

It is respectfully submitted that the facts as pleaded in the Complaint, speak for themselves

on this issue It is undisputed that Respondents EUl and Hitrinov are "a common carrier" As set

forth in detail in the Complaint, the Complainants contacted Respondents to obtain release of the

vehicles. Subsequent thereto, the Respondents not only refused to release the vehicles, but stated

that the vehicles would not be released due to an alleged loan to Mr Kapustin, completely

unrelated to the ocean freight for these vehicles After Complainants' multiple requests and

attempts to obtain release of the vehicles, the Respondents then converted the subject automobiles

and sold them to third parties.

Complainants were the Owners of the Cargo Shipped by Respondents

Respondents continue to make failed claims that Complainants were not the owners of the

cargo being transported, to wit: the subject automobiles Respondents' claims are, however,

grossly belied by unassailable documentary evidence, in the form of invoices executed by G -Auto

Sales Inc., the sellers of the subject vehicles (Annexed hereto as Appendix B̀ "), as well as the

records of wire transfers executed by Complainants reflecting payment for the subject vehicles

Annexed hereto as Appendix "C ") Further, Respondents' apparent disavowal of knowledge or

information concerning the purchase of the subject vehicles by Complainants from G -Auto Sales
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Inc ( "G- Auto ") is palpably irrelevant in that there exists no reason as to why Respondents, who

were consigned to have acted merely as the shipper of said automobiles would have such

information in the first instance

Respondents have falsely, fraudulently, and disingenuously claimed the existence of an

alleged `point venture' between EUL and Mr Hitrinov, and a specious entity euphemistically

referred to by Respondents as the "Global Auto Enterprise" In so doing, Respondents have sought

to conflate what were and are completely separate entities into a single alleged "conglomerate"

despite the abject absence of a single document, communication, or any item of proof whatsoever

as to the existence of said alleged p̀oint venture' Such attempted conflation, however, flies directly

in the face of the facts that (1) the seller of the subject automobiles is plainly indicated on the

aforementioned invoices as "G -Auto Sales Inc " and not some spurious alter ego manufactured by

Respondents in a desperate attempt to succeed on their instant failed motion, (2) the

aforementioned wire transfers were identically made out to "G -Auto Sales Inc ", thus further

effectively eviscerating any false and fallacious claims as to either who the seller of the

automobiles was, or the purchaser /owner

Neither is Respondents' false claim of ownership of the subject automobiles buttressed by

reference to a loan allegedly made by Mr Hitrmov to a wholly separate entity, to wit. Global Auto

USA, Inc Indeed, even assuming, arguendo, that the so- called conglomerate purchased the subject

vehicles, the latter fails to obviate the proof that Complainants were the ultimate purchaser of the

subject automobiles and owner of same prior to their being shipped.

Respondents' fraudulent claims have further been exposed through Respondents having

been h̀oisted by their own petard' through the very documents filed by Respondents with the U S

Census Bureau.
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Specifically, and pursuant to Export Administration Regulations, a shipper of cargo is

required by law to file a Shipper's Export Declaration indicating, inter alia, the "U S Principal

Party in Interest" ( "USPPI ") to wit. The person or legal entity in the United States that receives

the primary benefit, monetary or otherwise, from the export transaction. As to the subject

automobiles, the USPPI was none other than Global Auto USA, Inc (See Appendix "D ") To the

extent that Respondents fraudulently maintain the existence of the aforementioned c̀onglomerate'

and in that Mr Hitrinov has, in a sworn affidavit submitted in alleged support of Respondents'

motion, averred that he maintained a " 60 percent interest each and every investment vehicle "

succinctly stated, were this in fact true, as the majority owner of the subject vehicles Mr Hitrinov

would have had to have either his name, or that of his company, EUL listed as the USPPI on the

Shipper's Export Declarations. Consequently, Mr Hitrinov either violated the Export

Administration Regulations by listing Global Auto USA, Inc as the USPPI instead of himself as

holding a majority interest in the subject automobiles, or has perjured himself in his affidavit.

Respondents Were Acting As NVOCC with Respect to the Shipments at Issue

Standard of Review

In answering the question of whether an entity is operating as an NVOCC, the

Commission first determines whether the entity was `holding itself out to the general public to

provide transportation by water " See, Worldwide Relocations, Inc. -- Possible Violations (FMC),

32 S.R.R. at 503, FMC No 06 -01 (By the Commission March 15, 2012) (Order Approving Initial

Decision in Part, Reversing in Part, and Modifying in Part) EUL is licensed by the Commission

as an NVOCC As a licensed NVOCC, EUL holds itself out as a common carrier Second, the

Commission determines whether the entity assumed responsibility for transportation of the

shipment by water on the high seas or the Great Lakes for all or a portion of the cargo movement.

Id. at 505 The Complaint alleges that "At all times mentioned herein, G- Auto/Effect contracted
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with respondents Hitrinov and EUL to secure shipping and warehouse services related to vehicles

sold by G Auto/Effect and destined for Kotka, Finland, with the consignee on each shipping bill

of lading designated as Defendant CarCont. (Complaint ¶ "36 ") " NVOCC services include ìssuing

bills of lading or equivalent documents' 46 C.F.R. § 515.2[(k)](4) " Worldwide Relocations, Inc.

Possible Violations (FMC), 32 S.R.R. at 505 It is additionally undisputed that the shipments

were carried on the high seas. When evidence establishes that an entity held itself out as a common

carrier and the shipment at issue was transported on the high seas, there is a presumption that the

entity operated as an NVOCC on that shipment. Id. at 503 -506 See, also EuroUSA Shipping, Inc.,

Tober Group, Inc., and Container Innovations, Inc. -- Possible Violations of Section 10 of the

Shipping Act of 1984 and the Commission's Regulations at 46 C.F.R. § 515.27 32 S.R.R. 1906,

1912 -1914 (FMC 2013), Anderson International Transport and Owen Anderson -- Possible

Violations of Sections 8(a) and 19 of the Shipping Act of 1984 32 S.R.R. 1678, 1684 -1686 (FMC

2013)

A person or entity operates as an NVOCC " when it h̀olds itself out to the general public

to provide transportation' and àssumes responsibility for the transportation." See, Landstar supra

at 497 (emphasis added) There is a well - established methodology for determining whether an

entity is operating as an NVOCC To determine if an entity is a common carrier, it "is important

to consider all the factors present in each case and to determine their combined effect." See,

Activities, Tariff Filing Practices and Carrier Status of Container -ships Inc. 9 F.M.0 56 at 65

FMC 1965) The Commission has indicated that it will "look beyond documentary labels " Id. at

66 For example, "it is the status of the carrier, common or otherwise, that dictates the ingredients

of shipping documents, it is not the documentation that determines carrier status." Id. at 66 To

determine whether an entity meets this standard, it is necessary to examine the entity's conduct on

that shipment. Bonding of Non - Vessel - Operating Common Carriers, 25 S.R.R. (1679) at 1684
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FMC 1991), see also Low Cost Shipping Inc. 27 S.R.R. 686, 687 (FMC 1996), (entity found to

be operating as an NVOCC on some shipments and as an Ocean Freight Forwarder on other

shipments) This is a fact intensive inquiry Resolution of that factual question requires an

examination of an entity's conduct on a particular shipment to determine whether it operated as

either an NVOCC or an Ocean Freight Forwarder on that shipment. See, Worldwide Relocations,

Inc Possible Violations of Sections 8 10 and 19 of the Shipping Act of 1 as Well as the

Commission's Regulations at 46 C.F.R. 515.13, 515.21, and 520.3,32 S.R.R. 495, 503 (FMC

2012), ( quoting Worldwide Relocations Inc. -- Possible Violations 31 S.R.R. 1471, 1519 (ALJ

2010))

The Documents Produced By Respondents Further Establish That They Had Acted
As An NVOCC As Well As A Freight Forwarder With Respect To Complainants'
Shipments

On this issue the Presiding Officer is respectfully referred to the shipping documents

produced herein by the Respondents pursuant to the Presiding Officer's Orders of April 27, 2016,

and specifically to the Electronic Export Information ( "EEI ") printouts (entitled "AESDirect

Shipment Record ") (See Appendix "D ") and the Ocean Liner Bills of lading from the

Mediterranean Shipping Company S.A. ( "MSC ") (See Appendix "E ") Setting aside for a moment

the issue that Respondent EUL is not a licensed freight forwarder, the AESDirect Shipment

Records for the shipments at issue identify EUL and Michael Hitrinov to be the freight forwarder

for these transactions (and it follows that EUL and Hitrmov prepared and filed the EEI with the

U S Census Bureau) Additionally, these printouts identify Global Auto Inc to be the U S

Principal Party in Interest ( "USPPI ") for these transactions, and CarCont Ltd to be the ultimate

consignee

An NVOCC], meanwhile, is "a common carrier that does not operate the

vessels by which the ocean transportation is provided" and "is a shipper in its
relationship with [ a vessel - operating] common carrier " Although NVOCCs

usually do not own or operate vessels to actually carry the cargo, they lease facilities
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and services from other firms -- making them the "common carrier[s]" responsible
for transportation of the cargo from origin to destination. Most NVOCCs
consolidate small parcels from multiple shippers bound for the same destination
and arrange for them to be shipped as a single, large, sealed container under one
bill of lading Upon arrival, NVOCCs arrange for the container to be broken down
and for each parcel to be distributed to each customer Thus, unlike an OFF, the
NVOCC issues its own bill of lading to each shipper, and the vessel - operating
common carrier issues a bill of lading to each NVOCC Unlike OFFs, NVOCCs
receive compensation only from the shipper "

Landstar Express America, Inc. v. FMC 569 F 3d 493, 494 -495 (D C Cir 2009)

Other Documents on the Federal Court Docket Prove that Respondents Acted as an
NVOCC and not as Owner of the Goods Shipped

Standard ofReview

It is well settled that within the context of the instant Motion for Judgment on the Pleadings,

the Presiding Officer make take judicial notice of Orders on the Commission's docket, as well as

those on the Federal Court's Docket. See, Rothman v. Gregor 220 F 3d 81, 92 (2d Cir 2000),

taking judicial notice of another complaint "as a public record ") See, also Rothstein v. Balboa

Ins. Co. No 14 -1112, 2014 WL 4179879, (2d Cir 2014) Additionally, the Court may take judicial

notice of matters of public record, such as prior Court proceedings. See, e.g_, Covad Commc'ns.

Co. v. Bell All. Corp. 407 F 3d 1220, 1222 (D C Cir 2005), (permitting judicial notice of facts

in public records of other proceedings), Valore v. Islamic Republic of Iran Nos. 03—cv -1959, 06—

cv -516, 06—cv -750 & 08--cv -1273, 2010 WL 1244552, (D.D C 2010), (taking judicial notice of

related proceedings and records in cases before the same court)

As part of the shipment of the subject automobiles, EUL entered into a `Service Contract'

with the Mediterranean Shipping Company, S.A. ( "MSC "), wherein EUL certified its status as

NVOCC, and not the owner of the subject automobiles. (See Appendix "F ")

In a matter now pending in the U S District Court for the Eastern District of New York

EDNY) also relating to the subject automobiles herein, the Honorable Judge Sandra L Townes

found that there was a "substantial question" regarding whether EUL was authorized to sell the
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subject automobiles in that EUL was unable to produce a written agreement documenting its rights

in the subject automobiles, and in that the aforementioned Mr Kapustm as shipper of the vehicles

to the owners who had purchased them also claimed that the vehicles had been illegally sold. (See

Appendix "G ")

Respondents' Violations of the Shipping Act

In the first instance, the well pleaded allegations in the Complaint establish that the

Respondents were acting as an NVOCC with respect to the shipments. EUL handled the shipments

acting under the authority of its license as an OTI regulated by the Commission. EUL having,

among other things, unlawfully exercised a lien over Complainants' shipments for monies

allegedly due and owing to Respondents by Mr Kapustm and company, unrelated to the ocean

freight incurred for those shipments, violated the Shipping Act, which provides in relevant part

that an OTI "may not fail to establish, observe and enforce dust and reasonable regulations and

practices relating to or connected with receiving, handling, storing, or delivering property " 46

U S C § 41102(c) As explained below Respondents' unlawful refusal to release the cargo and

subsequent conversion and sale thereof constitutes the exact type of activity prohibited by the Act.

Pursuant to section 41102(c) a "common carrier, marine terminal operator, or ocean

transportation intermediary may not fail to establish, observe, and enforce just and reasonable

regulations and practices relating to or connected with receiving, handling, storing, or delivering

property " 46 U S C § 41102(c) Additionally, it is well settled that a maritime lien secures money

lawfully owed for the carriage of that particular shipment. The lien only secures paymentfor the

shipment ofthe cargo subject to that lien See, Petra Pet, Inc. (a/k/aPetrapport) v. Panda Logistics

Limited, Panda Logistics Co., Ltd. (f/k/a Panda Int'1 Transportation Co., Ltd.), and RDM

Solutions, Inc. 2012 WL 11914703, FMC No 11 -14 (ALJ August 14, 2012) (Initial Decision)

emphasis added)
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Additional cases address situations where NVOCCs hold cargo hostage while demanding

additional paymentsfrom an innocent cargo owner In Bernard & Weldcraft Welding Equipment.

v. Supertrans Int'l, Inc. 29 S.R.R. 1348, 1353 -54 (ALJ 2003) (notice of finality Feb 12, 2003)

emphasis added), respondent NVOCC refused to allow the goods to be released without payment

by third -party buyer "Jenkar ", who owed respondent Supertrans Int'l, Inc ( "Supertrans ") money

and who had previously performed services for buyer - consignee Lincoln Machinery Pte, Ltd.

Lincoln "), the purchaser of complainant's goods It is clear from Commission precedent that

when respondent therein Supertrans refused to release the cargo it had contracted to carry for

complainant Bernard & Weldcraft Welding Equipment ( "B &W ") and Lincoln despite its lack of a

valid legal excuse, it interfered with the contractual rights of the buyer and seller, Lincoln and

B &W, and failed to observe dust and reasonable practices relating to the handling and delivery of

the subject shipment. Whatever grievance Supertrans had with the third party, Jenkar, which arose

out of totally unrelated shipments in the past, did not give Supertrans any dust reason whatsoever,

in effect, to hold the cargo hostage in the hopes of inducing the innocent buyer and seller to put

pressure on Jenkar to pay the alleged debt owed by Jenkar to Supertrans

It is respectfully submitted that the same exact principle as set forth in Bernard sera

applies to the case at bar, in that Respondents violated the Shipping Act by holding Complainants'

cargo hostage (and then selling it) based upon demands for "money which the innocent cargo

owner had no legal obligation to pay " See, Petra Pet, Inc. supra

Additionally, and in that paragraph "14" of Respondents' asserted facts explain that "it is

hardly surprising that CarCont would refuse to release the vehicles to total strangers lacking any

documentation authorizing them to collect the cargo ", it is notable that this is exactly what

Respondents ultimately did when they released the cargo (albeit in exchange for monies paid by

the individuals to whom Respondents ultimately sold the cars to), again in violation of section
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41102(c), without any documentation authorizing these third -party buyers to collect the cargo See,

Bimsha International v. Chief Cargo Services, Inc. 32 S.R.R 353 (Imt. Dec 2011), affirmed, 32

S.R.R 1861 (FMC 2013) Indeed, Respondents have not produced a single document to date

supporting their allegation of having lawfully released these vehicles

In sum, by virtue of the EEI filed by Respondents with the United States Government, as

well as the service contract which Respondents had with MSC at the time of the shipments having

been made, the Respondents were undoubtedly acting as an NVOCC with respect to those

shipments As an aside, and to the extent that Respondents have additionally acted as an unlicensed

freight forwarder in violation of the Shipping Act as alleged in the Complaint and as now

demonstrated by- (1) the AESDirect Shipment Records produced by Respondents, and (2)

Respondents' own admission as set forth in paragraphs "5" through "10" of the facts set forth in

Respondents Memorandum in Support, the Presiding Officer is reminded that this is not the first

time that Respondents have engaged in such unlawful activity See, Empire United Lines Co., Inc.

Possible Violations of Sections 10(a)(1 ) and 10(b)(1) of the Shipping Act of 1984, and Section

I 0(b )(2)(A) of the Shipping Act of 1984 as amended by the Ocean Shipping Reform Act of 1998

as well as the Commission'sRegulations at 46 CFR 515.31(e) as amended (FMC Docket No 02-

11), (Empire knowingly and willfully provided false information by listing a freight forwarder on

numerous bills of lading for Empire's shipments thereby allowing the freight forwarder to collect

unwarranted compensation from several ocean common carriers)

Accepting the allegations in the Complaint as true, EUL operated as an NVOCC within the

meaning of the Act by holding out to the public as a common carrier and assuming responsibility

for transportation by water of Complainants' shipment between the point of receipt in Elizabeth

New Jersey, and the point of delivery in Kotka, Finland.
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The Ocean Liner Bills ofLading and Shippers Export Declarations

The ocean liner bills of lading from MSC identify EUL to be the shipper and CarCont Ltd.

to be consignee. All of the ocean liner bills of lading also make reference to the same service

contract number, to wit: 12 -535WW As explained below, all of the foregoing information is

significant in that it establishes that contrary to Respondents' fiction of having anoint venture with

Mr Kapustm and company, Respondents were in fact acting as an NVOCC with respect to the

shipments at issue

With further regard to the ocean liner bills of lading, the Presiding Officer is respectfully

referred to the Declaration of Nanik Kirpalam of MSC with attached MSC Service Contract No

12- 535WW, pursuant to which Respondents exported the automobiles via MSC These documents

are public record, having been taken from the litigation referred to by Respondents in their motion

and involving Mr Kapustm and his companies. Notably, paragraph "6" of the Service Contract

contains a "Certification of Shipper Status" pursuant to which the Respondents have certified their

status as " NVOCC" with respect to shipments shipped by Respondents via MSC This further begs

the question as to why Respondents would not have certified their status as "Owner of the Cargo"

with MSC as they now purport to have been in this proceeding

With regard to Respondents' arguments requesting dismissal of claims as to specific

violations of the Shipping Act of 1984, Respondents are reminded that rather than waiting for

discovery hereon and in lieu of interposing either a Motion to Dismiss or a Motion for Summary

Judgment, such requested relief is grossly improper within the context a self - professed motion for

judgment on the pleadings, wherein Complainants' burden does not include a demonstration of

success on the merits of such claims. To that extent, Respondents are respectfully referred to

appropriate sections of the Federal Rules of Civil procedure for possible edification.
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The Complaint States a Claim Upon Which Relief May Be Granted

Standard of Review

Rule 12(c) of the FRCP states that "[a]fter the pleadings are closed but within such time as

not to delay the trial, any party may move for judgment on the pleadings." Fed. R. Civ P 12(c)

The standard of review for motions for judgment on the pleadings under Rule 12(c) of the Federal

Rules is essentially the same as that for motions to dismiss under Rule 12(b)(6) See, Schuchart v.

La Taberna Del Alabardero, Inc. 365 F 3d 33, 35 (D C Cir 2004), Ramirez v. Dep't of

Corrections 222 F 3d 1238, 1240 -11 (10th Cir 2000), HUnesworth v. Miller 820 F.2d 1245,

1254 (D C Cir 1987), Does I through III v. District of Columbia 238 F Supp 2d 212,216 (D.D C

2002) (citations omitted) On either motion, the Court may not rely on facts outside the pleadings

and must construe the complaint in the light mostfavorable to the non - moving party See, Kowal

v. MCI Communications Corp. 16 F 3d 1271, 1276 (D C Cir 1994) (emphasis added) Under

Rule 12(b)(6) in assessing whether dismissal for failure to state a claim is appropriate, the trial

court must accept as true the well - pleaded factual allegations of the complaint, draw all reasonable

inferences therefrom in the plaintiffs favor, and determine whether the complaint, so read,

contains facts sufficient to justify recovery on any cognizable theory See, LaChapelle v.

Berkshire Life Ins. Co. 142 F 3d 507, 508 (1st Cir 1998) (emphasis added)

A Court may grant judgment on the pleadings only if it appears beyond doubt, based on

the allegations contained in the complaint, that "the plaintiff can prove no set of facts in support

of his claim which would entitle him to relief " Conley v. Gibson 355 U S 41, 45 -46, 78 S Ct.

99, 2 L.Ed.2d 80 (1957), see also Schuchart v. La Taberna Del Alabardero, Inc. 365 F 3d at 35,

Alicke v. MCI Communications Corp. 111 F 3d 909, 912 (D C Cir 1997)

As alleged in detail in the Complaint, Respondents EUL, Hitrinov, and CarCont are one

and the same and are alter egos of one another, effectively with Mr Hitrinov, at all times, "calling
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the shots " Contrary to Respondents' disingenuous and false assertion that the allegations

regarding Respondents' conversion of the vehicles are "all addressed to CarCont ", the Complaint

alleges that all three Respondents knowingly converted the automobiles despite having been

contacted prior thereto by Complainants, who sought to obtain release of the vehicles. The

Complaint further alleges that despite the ocean freight for the shipment of these vehicles having

been paid in full, the Complainants were told that "EUL would not authorize the release of [the

vehicles] because there was an unpaid loan due and owing to EUL by the principal of G-

Auto /Effect." Additionally, and with respect to Complainant Rzaeva, Respondent Hitrmov went

as far as to contact her and admit to her that he had in fact sold her vehicle.

Respondents' Claims

The Presiding Officer is well aware that the USPPI is "The person or legal entity in the

United States that receives the primary benefit, monetary or otherwise, from the export

transaction. Generally, that person or entity is the U S seller, manufacturer, or order party, or the

foreign entity while in the United States when purchasing or obtaining the goods for export." 15

C.F.R. §30 1 ( emphasis added) Therefore, Respondents' claim to have allegedly been 60% owners

of the cargo is sorely lacking in credibility, and begging the question as to why they are not

identified as the USPPI for the shipments, particularly when it was Respondents that filed the EEI

with the U S Census Bureau. Moreover, it is respectfully submitted that at the time they filed the

EEI, Respondents violated Federal Export Administrative Regulations by failing to identify

Complainants as the Foreign Principal Parties in Interest ( "FPPI's ") for the shipments, as well as

failing to identify Complainants as the ultimate consignee, a Federal offense which may result in

both imprisonment and monetary penalties

Respondents have made the absurd argument that Complainants herein allegedly lacked

sufficient documentation for Respondents to release the subject automobiles to Complainants
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following their having been shipped to Respondents' facilities Kotka, Finland. Respondents then

incongruously sold and released the subject automobiles to third - parties who lacked the very same

documentation that prevented respondents from releasing the subject automobiles to Complainants

as rightful owners! Having so argued, Respondents have once again been blatantly exposed as

being grossly disingenuous, here, by literally "talking out of both sides of their mouths" It is

respectfully submitted that the latter constitutes yet another example of the false, fraudulent, and

despicable business practices which lie at the heart at each and every one of Complainants' claims

herein.

Respondents' entire argument with respect to this particular Shipping Act violation is

meant to mislead the Presiding Officer, and Respondents' feigned ignorance as to Complainants

having been the lawful owners of the cargo is of no moment. In Houben v. World Moving Services,

Inc. & Cross Country Van Lines, LLC 31 S.R.R. 1400, 1405 (FMC 2010), the Commission

reiterated that failing to fulfill NVOCC obligations is an unjust and unreasonable practice in

violation of section I0(d)(1) In Houben supra the NVOCC "violated Section 10(d)(1) by failing

to engage in dust and reasonable practices relating to receiving, handling, storing, or delivering

property by failing to timely make payments necessary to secure release of the cargo in

circumstances when it had already been paid by the shipper and by its failure to resolve a

commercial dispute, practices which resulted in both delay and financial harm to the

shipper " Houben supra at 1405 (emphasis added)

CONCLUSION

It is respectfully submitted that as set forth above and with regard to each and every one of

Respondents' failed arguments, Complainants have set forth prima facie opposition sufficient to

warrant the denial of Respondents' motion for judgment on the pleadings in its entirety, with

prejudice
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In the first instance Complainants have inarguably established their standing to bring on

their instant claims having been directly inured as a result of Respondents' violations of the

Shipping Act of 1984, despite the absence of any contractual relationship between the parties as

no such relationship is required.

Complainants have further abundantly established that the Commission has subject matter

jurisdiction over this case by virtue of the Presiding Officer having twice ruled in Complainants'

favor on this issue, as well as by Complainants having undisputedly set forth unimpeachable

violations of the Shipping Act of 1984 by Respondents.

Complainants have additionally definitively established their unquestionable status as

owners of the subject automobiles through documentary evidence in the form of documents created

by Mr Hitrinov himself, and others.

Complainants have further exposed the false and fraudulent claims of an alleged point

venture between EUL and Mr Hitrinov and a non - existent entity manufactured by Respondents

for the occasion" in the form of an alleged "Global Auto Enterprise ", despite the absence of any

proof thereof as to either the existence of the so- called conglomerate, or of the supposed point

venture

Despite the authoring of an affidavit by Mr Hitrinov attesting to his alleged status as

purported owner of the subject automobiles, such fraudulent representation is effectively undone

by Mr Hitrinov's own hand via his having listed G -Auto as the owner of said vehicles as opposed

to either himself or his company, EUL.

It further cannot reasonably be disputed that Respondents were acting as NVOCC with

respect to the shipment of the subject automobiles as definitively established by the very

documents produced by Respondents as well as those of a freight forwarder Additionally, other
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Federal Court documents prove that Respondents acted as an NVOCC and not as owners of the

subject automobiles shipped.

Complainants have abundantly set forth violation of the Shipping Act of 1984 by

Respondents with respect to the improper imposing of a maritime lien over Complainants'

automobiles.

Complainants have further abundantly demonstrated that their Complaint does indeed state

a claim upon which relief may be granted based upon the Presiding Officer's responsibility to

construe the factual allegations of the Complaint in the light most favorable to Complainants as

the non - moving party, and by virtue of the Complaint containing facts to justify recovery on

cognizable theories of law

It is respectfully submitted that having set forth and established all requisite elements

regarding standing, subject matter jurisdiction, violations of the Shipping Act of 1984,

Complainants' status as owners of the subject automobiles, Respondents' status as an NVOCC

and the setting forth of a claim upon which relief may indeed be granted that Respondents' motion

for judgment on the pleadings should now be denied in its entirety, with prejudice and that

Complainants be granted such other and further relief as the Presiding Officer may deem dust and

proper under the circumstances.

Dated. Brooklyn, New York
June 24, 2016

Respectfully Submitted,

1411" 
Marcus A. Nussbaum, Esq
P O Box 245599

Brooklyn, NY 11224
Tel 888 - 426 -4370

Fax 347 -572 -0439

Attorney for Complainants
marcus.nussbaum@gmail.com
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Marcus A. Nussbaum, Esq
P O Box 245599
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Tel 888 - 426 -4370

Fax 347 -572 -0439
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Dated. June 24, 2016 in Brooklyn, New York.
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S E R V E D

April 27, 2016
FEDERAL MARITIME COMMISSION

FEDERAL MARITIME COMMISSION

DOCKET NO. 15 -11

IGOR OVCHINNIKOV, IRINA RZAEVA, and DENIS NEKIPELOV

V.

MICHAEL HITRINOV a /k/a MICHAEL KHITRINOV,
EMPIRE UNITED LINES CO., INC., and CARCONT, LTD.

ORDER DENYING RESPONDENTS' MOTION FOR STAY

Respondents United Lines Co., Inc. (Empire) and Michael Hitrinov a/k/aMichael Khitrinov
have filed a motion seeking a stay of this proceeding pending the resolution of what they contend
is a related case pending in the United States Court for the District ofNew Jersey Complainants
have filed an opposition to the motion. For the reasons stated below, the motion is denied.

BACKGROUND

On November 12.2015, complainants Igor Ovchinnikov, Irma Rzaeva, and Denis Nekipelov
commenced this proceeding by filing a Verified Complaint with the Secretary. Respondent Empire
United Lines Co., Inc. (Empire) is licensed by the Commission as a non - vessel- operating common
carrier(NVOCC). Respondent Michael Hitrinov a/k/aMichael Khitrinov is Empire's sole principal
and officer Baltic Auto Shipping, Inc. v Michael Hitrinov a/k/aMichael Khitrinov and Empire
United Lines Co., Inc., FMC No. 14 -16 (ALJ Sept. 15, 2015) (Initial Decision on Respondents'
Motion for Partial Summary Decision), exceptions filed, Jan. 15, 2016. The FMC Complaint alleges
that Hitrinov owns Carcont, Ltd. (Carcont), a company located in Kotka, Finland, and is "the
Chairperson of the Board of Carcont, with signatory authority and direct control over respondent
Carcont." (Complaint ¶¶ II.9 -11 )

The FMC Complaint alleges that Respondents violated 46 U.S.C. §§ 40301, 40302, 40501,
40701, 41102, 41104, and 41106 of the Shipping Act and Federal Maritime Commission (FMC or
Commission) regulations at 46 C.F.R. Part 515 The allegations concern the transportation by water



from the United States to Finland of one vehicle for each Complainant. Each Complainant alleges
that he or she purchased a used car from a company owned by with Sergey Kapustin. Kapustin
allegedly operates three companies that specialize in selling used cars from the United States to
consumers in the former USSR republics: G -Auto Sales, Inc., Effect Auto Sales Inc., and Global
Cars, Inc. (the Kapustin Group). Kapustin and his companies are not parties in this proceeding.
Respondent Hitrinov allegedly provided financial backing to the Kapustin Group. The Kapustin
Group allegedly used Empire as an NVOCC to transport the vehicles from ports or points in the
United States to Kotka, Finland.

In the FMC Complaint at paragraphs 37 through 49, Ovchinnikov alleges that he purchased
a 2009 GMC Acadia VIN GKLVNED6AJ138200 from G -Auto Sales and received an invoice and
copy of the certificate of title. Ovchinnikov paid the full asking price for the Acadia. G -Auto gave
the original title to respondent Empire for clearance through customs and paid the ocean freight and
related charges to G -Auto The Acadia was shipped from the United States on December 21, 2012,
and arrived in the customs bonded warehouse owned by Carcont in Kotka, Finland, on or about
January 14, 2013 Carcont told Ovchinnikov that it would not release the Acadia to Ovchmnikov
because "there was an unpaid loan due and owing to [Empire] by the principal ofG- Auto /Effect."
FMC Complaint 144 ) Ovchinnikov later learned that the Acadia was registered with a Russian
citizen in St. Petersburg, Russia, and alleges that Respondents "simply converted [the Acadia] and
have sold it to a third party in order to satisfy a loan allegedly due and owing from the principal of
Effect/G -Auto to [Empire] and Hitrinov " (FMC Complaint 149 )

In the FMC Complaint at paragraphs 50 through 64, Rzaeva alleges that she purchased a
2011 Jeep Compass VIN 1 ANF5FB7BD282296 from G -Auto Sales and received an invoice and a
copy of the certificate of title. Rzaeva paid the full asking price for the Jeep. G -Auto Sales gave the
original title to respondent Empire for clearance through customs and paid ocean freight and related
charges to Empire. The Jeep was shipped from the United States on November 15, 2012, and arrived
in the customs bonded warehouse owned by Carcont in Kotka, Finland, on or about December 11,
2012. On or about December 15, 2012, Rzaeva paid the amount required to Russian Customs
authorities for customs clearance /duty for the Jeep. Carcont told Rzaeva that it would not release
the Jeep to Rzaeva because "there was an unpaid loan due and owing to [Empire] by the principal
ofG- Auto /Effect. " (FMC Complaint 158 ) In March 2013, respondent Hitrinov contacted Rzaeva
and "admitted to her that he converted her automobile because there was an unpaid loan due and
owing by the principal ofEffect/G- Auto." (FMC Complaint 163 ) Rzaeva alleges that Respondents

simply converted [the Jeep] and have sold it to a third party in order to satisfy a loan allegedly due
and owing from the principal of Effect/G -Auto to [Empire] and Hitrinov " (FMC Complaint 164 )

In the FMC Complaint at paragraphs 65 through 74, Nekipelov alleges that he purchased a
2009 Mercedes -Benz C300 VIN WDDGF81X49R073295 from G -Auto Sales and received an
invoice and a copy of the certificate of title. Nekipelov paid the full asking price for the Jeep.
G -Auto Sales gave the original title to respondent Empire for clearance of customs and paid ocean
freight and related charges to Empire. The Mercedes -Benz was shipped from the United States on
November 15, 2012, and arrived in the customs bonded warehouse owned by Carcont in Kotka,
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Finland, on or about December 11, 2012 On or about December 16, 2012, Carcont told Nekipelov
that it would not release the Mercedes -Benz to Nekipelov because "there was an unpaid loan due and
owing to [Empire] by the principal ofG- Auto /Effect." (FMC Complaint $ 73 ) Nekipelov alleges
that Respondents "simply converted [the Mercedes -Benz] and have sold it to a third party in order
to satisfy a loan allegedly due and owing from the principal of Effect/G -Auto to [Empire] and
Hitrinov " (FMC Complaint 174 )

The Commission proceeding is not the only case that relates to the Kapustin Group's
businesses. In their motion, Empire and Hitrinov describe two cases in United States district courts.
The first case is an action that the Kapustin Group commenced against Hitrinov, Empire,
Mediterranean Shipping Company (USA), Inc., and five John Does. Global Auto, Inc. v Hitrinov,
CV 13 -2479 (E.D.N Y Apr 24, 2013) (complaint filed) (Doc 1). The Global Auto v Hitrinov
complaint alleges that Hitrinov and Empire operated as an NVOCC on the Kapustin Group's
shipments of automobiles to Kotka, Finland. It further alleges that when the Kapustin Group told
Empire that they had reached an agreement to ship their vehicles with other NVOCCs and vessel -
operating common carriers (VOCCs) at more favorable rates, Empire and Hitrinov unlawfully seized
the Kapustin Group's automobiles and refused to release them to their intended recipients. The New
York Complaint asserts claims for relief pursuant to the Shipping Act of 1984, state claims, and
federal claims, including violation of the Racketeer Influenced and Corrupt Practices Act (RICO).
The Kapustin Group filed an Amended Complaint adding Carcont, the third respondent in this
Commission proceeding, as a defendant. Empire filed an answer to the Amended Complaint and
included counterclaims against the Kapustin Group. The court denied a motion to intervene filed
by several customers of the Kapustin Group.

The second case (the case that Empire and Hitrinov argue justifies a stay of this proceeding)
was filed in New Jersey by the Kapustin Group's customers whose motion to intervene had been
denied by the New York court. Akishev v Kapustin, No. 13 -CV -2479 (SLT) (RER) (D.N.J Nov 25,
2013) (complaint filed) (Doc. 1). The customers named the Kapustin Group and Empire, Hitrinov,
and Carcont, respondents in this proceeding, as defendants in the New Jersey case. On April 4,
2014, the customers filed an Amended Complaint. The Amended Complaint alleges that the
customers are residents of former USSR republics who wanted to purchase "gently used cars from
the United States." Akishev v Kapustin, No. 13 -CV -2479 (SLT) (RER), Amended Complaint ¶ 1

D.N.J Apr 4, 2014) (Amended Complaint) (Doc. 27). The New Jersey Amended Complaint
alleges that Defendants engaged in a massive scheme to defraud customers of the Kapustin Group
who attempted to purchase used cars. It alleges specific factual allegations regarding each
customer'sattempt to purchase used cars, many ofwhich are alleged to have been salvaged vehicles
falsely represented as operable, and the damages allegedly suffered by each. Complainants
Ovchinnikov, Rzaeva, and Nekipelov in this proceeding are not identified as Plaintiffs in the New
Jersey proceeding and the Amended Complaint does not set forth any allegations regarding the
transportation of the Acadia, Jeep, or Mercedes -Benz that are the subject of the FMC Complaint.
The New Jersey Amended Complaint asserts claims for reliefagainst the Kapustin Group, Empire,
Hitrinov, and Carcont under the Racketeer Influenced and Corrupt Organizations Act (RICO),
18 U S.C. § 1962(c), predicated on alleged violation of 18 U.S C. § 1343 (wire fraud), 18 U.S C.
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1341 (mail fraud), 18 U S.C. 11952 (travel), 18 U S.C. § 1956 (money laundering), 18 U.S.C.
1957 (transactions in criminally derived property), and 18 U.S C. § 1512 (witness tampering);

RICO —18 U.S C. § 1962(b) predicated on acquisition ofan "interest in or control of an enterprise;
RICO — 18 U S C. § 1962(c) predicated on employment or association with an enterprise engaged
in racketeering; RICO -18 U.S C. § 1962(d) predicated on conspiracy to commit RICO violations,
N.J.S.A. 56 8 -1, et seq ( New Jersey Consumer Fraud Act), N.J.A.C. 13 45 A -26A.1 et seq (New
Jersey Motor Vehicle Advertising Regulations); 49 U S C. § 32701, et seq ( Motor Vehicle
Information and Cost Savings Act (the "Odometer Act ")), breach of contract; common law fraud,
civil conspiracy to commit tort, conversion, unjust enrichment and disgorgement of profits; and
imposition of a constructive trust. The New Jersey Amended Complaint does not assert a claim of
violation of the Shipping Act and does not purport to be an action on behalf of a class of similarly
situated Kapustin Group customers. The Kapustin Group fled cross- claims against co- defendants
Empire and Hitrinov that are almost identical to the claims the Kapustin Group had brought against
Empire and Hitrinov as Plaintiffs in the New York case.

On September 27, 2015, the court dismissed Global Auto v Hitrinov, the New York case,
for failure to prosecute because the Kapustin Group's attorneys had withdrawn as counsel and the
corporations could not proceed without an attorney The court denied a motion filed by Empire and
Hitrinov to enjoin the Kapustin Group from proceeding with the cross - claims in the New Jersey case.
Global Auto v Hitrinov, CV 13 -2479 (E.D.N Y Sept. 27, 2015) (Memorandum and Order)
Doc. 109). On October 2, 2015, the clerk entered a certificate ofdefault against the Kapustin Group
on the counterclaims. Global Auto v Hitrinov, CV 13 -2479 (E.D.NY Oct. 2, 2015) (Certificate of
Default) (Doc. 110). Empire filed a motion for reconsideration of the denial without prejudice of
its motion to enjoin the Kapustin Group from prosecuting the cross - claims in the New Jersey case.
The court denied the motion. Global Auto v Hitrinov, CV 13 -2479 (E.D N.Y Nov 19, 2015)
Memorandum and Order) (Doc. 114).

In this proceeding, respondents Empire and Hitnnov move to stay this Commission
proceeding "pending resolution of the first -filed federal [New Jersey] court claims [Akishev v
Kapustin] regarding the same transaction concerning the precise assets at issue here." (Respondents'
Motion for Stay at 1 ( footnote omitted).) Empire and Hitrinov state:

Complainants purchased cars from Global Auto, Inc., Effect Auto Sales, G -Auto
Sales, Inc., or other related companies owned and /or controlled by a Mr. Kapustin
collectively "Kapustin Global Auto Group" or "Group "), which promised to deliver
them in Russia. [Complaint Paragraphs 35, 36, 38, 40, 51, 53, 65, 67 ] A member

of the Group then contracted with Empire to transport such cars in containers from
the United States to a facility in Kotka, Finland operated by Carcont Ltd. There, the
containers were opened and the cars and other cargo de- vanned. The vehicles were
then picked up by a member of the Kapustin Global Auto Group (Global Cargo Oy),
after the Group made and Empire approved a request for release. This arrangement
existed for years, and involved many cars beyond the few at issue here.
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Empire never dealt with individual customers of the Kapustin Global Auto
Group; and had no knowledge as to their identity This was true as a general matter,
and is true here. Neither Complainants nor the Group ever requested Empire to
release the vehicles in question and, as noted, Empire did not know who the
individual customers were until well after the cars were sold

Id at 2 -3 (footnotes omitted).)

Empire and Hitrinov argue.

There are currently two federal litigations in play regarding the exact same cars — the

complaint in the New Jersey District Court and the instant Complaint. Stay of this
later -filed proceeding is warranted, indeed mandated, by two separate considerations:
1) respect for judicial economy and avoidance of duplicative litigation, and (2) the
potential for double liability to Empire. The first ground is jurisprudential, the latter
includes a constitutional dimension.

Id. at 7 )

Inter alia, Empire and Hitrinov rely on a recent decision of a Commission Administrative
Law Judge granting ajoint motion to stay a Commission proceeding pending resolution of a related
case in the federal courts. General Motors LLC v Nippon Yusen Kabushiki Kaisa, Wallenius
Wilhelnnsen Logistics AS, and Eukor Car Carriers Inc., FMC No. 15 -08 (ALJ Jan. 5, 2016) (GMv
NYK — FMC). GM ships automobiles by water between the United States and foreign ports.
Respondents in the Commission proceeding operate vehicle carr ier services transporting vehicles
by water between the United States and foreign ports. The FMC Complaint alleges that

Respondents have entered into a secret, unfiled, and not yet effective and /or unlawful agreement
and/or agreements to allocate customers, raise and fix prices, and rig bids in violation of the
Shipping Act." GM v NYK — FMC, Complaint 1111.

On June 15, 2015, GM had commenced an action against the same vehicle carrier services
plus two other companies related to respondents NYK and Wallenius Wilhelmsen in a United States
district court. General Motors LLC v. Nippon Yusen Kabushiki Kaisha; NYK Line (North America)
Inc., Wallenius Wilhelinsen Logistics AS, Wallenius Wilhelmsen Logistics AmericasLLC, Eukor Car
Carriers Inc., No. 1 15-cv-0345 I -KAM-JO (E.D.NY. June 15, 2015) (Complaint filed) (Doc. 1)
GM v NYK — EDNY). The Complaint in GM v NYK — EDNY alleges that the vehicle carrier
services violated federal antitrust laws and several state laws by conspiring "to rig bids, allocate
markets, restrain capacity, and to otherwise fix, raise, stabilize, and maintain prices for Vehicle
Carrier Services for shipments to and from the United States and elsewhere in the world." GM v
NYK— EDNY, Complaint 11. 1.

Other plaintiffs had previously filed cases in United States district courts against these
defendants and other vehicle carrier services. The Judicial Panel on Multidistrict Litigation
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consolidated these actions that "share factual questions relating to allegations that dependants
conspired to fix, raise, maintain, and stabilize the price ofvehicle carrier services charged to original
equipment manufacturers in violation ofSection 1 of the Sherman Antitrust Act, and corresponding
state antitrust and state consumer protection statutes." In re Vehicle Carrier Services Antitrust
Litigation, 978 F Supp 2d 1382, 1383 (J.P.M.L. 2013). The Panel transferred the actions to the
District of New Jersey "and, with the consent of that court, assigned [the cases] to the Honorable
Esther Salas for coordinated or consolidated pretrial proceedings in that district." Id. GM v NYK

EDNY was transferred to New Jersey pursuant to this order. GM v NYK — EDNY,

115 -cv- 03451- KAM -JO (E.D.NY. June 29, 2015) (J.P.M.L Conditional Transfer Order) (Doc. 10).
As of June 29, 2015, twenty -two additional actions had been transferred to New Jersey Id. The
New Jersey court docketed the New York Complaint as GMv NYK, 2 15 -ev- 04739- ES -JAD (D N.J
June 30, 2015) (transfer order received), and incorporated it into In re Vehicle Carrier Services
Antitrust Litigation.

As stated by the court in Vehicle Carrier Services Antitrust Litigation, Defendants in the
antitrust litigation are ocean common carriers engaged in the transportation of large numbers ofcars,
trucks, and other vehicles, including agricultural and construction equipment, between foreign
countries and the United States using Roll On/Roll Off (RO/RO) or specialized car carrier vessels.
Plaintiffs seek equitable and injunctive relief under section 16 of the Clayton Act, 15 U S C. § 26,

for violation of section 1 of the Sherman Act, 15 U S C. § 1, and treble damages and costs of suit
under various state antitrust, consumer protection, and unjust enrichment laws, alleging that
defendants "entered into various collusive, secret agreements to fix and increase the prices for
vehicle carrier services to and from the United States." In re Vehicle Carrier Services Antitrust

Litigation, Master Docket No. 13 -3306 (ES) (MDL No 2471), Opinion at 3 (D.N.J Aug. 28, 2015),
notice of appeal filed, No. 15 -3353 (3d Cir Sept. 25, 2015). Defendants moved to dismiss the
complaints of some of the Plaintiffs. The court held that the Shipping Act barred Plaintiffs federal
claims.

B]ecause "[a] person may not recover damages under section 4 of the Clayton Act
or obtain injunctive reliefunder section 16 of that Act for conduct prohibited

by [the Shipping Act]," . DPP's claim under section 4 of the Clayton Act and IPP's
claims under section 16 of the Clayton Act will be dismissed with prejudice.

Id. at 16 -17. The court also held that the state law claims were preempted by the Shipping Act. Id.
at 29 The court dismissed the complaints. According to the parties to GMv NYK— FMC, "[t]he
direct purchaser plaintiffs and the indirect purchaser plaintiffs have filed notices ofappeal to the U S.
Court ofAppeals for the Third Circuit; those appeals have been consolidated and stayed pending the
disposition of a motion for reconsideration filed by the indirect purchaser plaintiffs." (GMv NYK

FMC, FMC No. I5 -08 Joint Supplemental Memorandum Regarding Joint Motion to Stay
Proceeding at 3 (filed Nov 12, 2015).) GMv NYK— EDNY was not one of the cases subject to the
court's August 28, 2015, dismissal. (Id. n.1, id. at 4 ) To protect against statute of limitations
deadlines, GM fled GMv NYK —FMC challenging the same conduct challenged in GMv NYK —
EDNY after the Vehicle Carrier Services Antitrust Litigation court entered the August 28, 2015,
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order (!d. at 3 ) Before the Commmission, the parties argued that the FMC proceeding should be
stayed pending the federal court determination of whether the substantially identical claims made
in GM's distract court complaint and GM's FMC Complaint should be heard in the federal court as
alleged violations of antitrust and state laws or must be litigated before the Commission as alleged
violations of the Shipping Act. (Id. at 8 ) The Commission Administrative Law Judge stayed GMv
NYK— FMC pending federal court answer to this question.

Empire and Hitrinov argue that the factors articulated in GM NYK --FMC clearly favor a
stay in this proceeding.

The federal court claim [Akishev v. Kapustin] was the first to be filed, and is
considerably more advanced that this proceeding. And New Jersey is plainly more
convenient to the complainants than Washington D C., as Complainants' counsel is
located in the adjacent state ofNew York (Complainants themselves are necessarily
indifferent as they reside in Russia). A stay would not only avoid piecemeal
litigation, but also, as discussed next, eliminate the threat of double "jeopardy "
Finally, . there is evidence from Mr Kapustin that this action was brought for
vexatious purposes. Thus, a prudential stay is warranted here.

Id. at 8

DISCUSSION

In appropriate circumstances, the Commission may grant a request to stay a proceeding.

Title 46 C.F.R. § 502.201(i)], on its face, grants a presiding officer complete
discretion in deciding motions pertaining to discovery Thus, the question ofwhether
to grant a motion for stay ofdiscovery is discretionary, and requires only a balancing
of various competing interests. In this regard, the movant must first "make out a
clear case of hardship or inequity in being required to go forward, if there is even a
fair possibility that the stay for which he prays will work damage to some one else."

Exclusive Tug Arrangements in Port Canaveral, Florida, 2002 FMC LEXIS 29, *5 (FMC 2002).

The Supreme Court stated that "the power to stay proceedings is incidental to the
power inherent in every court to control the disposition of the causes on its docket
with economy of time and effort for itself, for counsel, and for litigants. How this
can best be done calls for the exercise ofjudgment, which must weigh competing
interests and maintain an even balance."

Id. at n.4, quoting Landis v North American Co., 299 U S. 248, 255 (1936). In response to the
moving party's argument in Exclusive Tug that the two cases were inextricably linked, the
Commission noted that "some, but not all, of the parties in both proceedings are the same, and both

ire



proceedings address the assist tug towing franchise system in Port Canaveral. We believe, to

the contrary, that the two cases involve distinct issues and are not as intertwined as CPA would have
us believe." Id. at *5 -6. The Commission denied the motion to stay Id. at *10

Akishev v Kapustin, the New Jersey case that Empire and Hitrinov arguejustifies staying this
proceeding, alleges that Empire and Hitrinov participated in a scheme engineered by the Kapustin
Group to defraud persons in former USSR republics who purchased used cars to be shipped from
the United States. Complainants Ovehinnikov, Rzaeva, and Nekipelov are not plaintiffs in the New
Jersey case and the New Jersey case is not brought as a class action. The New Jersey Complaint
does not allege anything about the Acadia, Jeep, or Mercedes -Benz that Ovchinnikov, Rzaeva, and
Nekipelov allege they purchased, and the transportation of those vehicles is not at issue. Therefore,
Ovchinnikov, Rzaeva, and Nekipelov will not be awarded any relief in the New Jersey case. The
New Jersey Complaint does not allege violations of the Shipping Act, and no New Jersey Plaintiff
alleges claims related to the Shipping Act in the section of the Complaint stating factual allegations
specific to each Plaintiff. Therefore, claims of violation of the Shipping Act will not be addressed
in the New Jersey case. For several of the New Jersey Plaintiffs, there is no allegation that the
Plaintiff paid to transport the vehicle at issue by water between the United States and a foreign port.
See Akishev v Kapustin, No 13 -CV -2479 (SLT) (RER) (D.N.J. Nov 25, 2013) (complaint filed)
Doc. l) (Akishev (Complaint¶¶ 82 -90); Zhandos Aliakparov (Complaint J¶ 91 -111); Igor Glazunov
and Irina Glazunova (Complaint ¶J 155 -181), Arkady Kolbin (Complaint 11199-223, 11203-304
shipment from Kotka, Finland to Perm, Russia)), Vladimir Lukyanov (Complaint ¶¶ 259 -268);
Alexander Pukir (Complaint 11296-314).

Even if the New Jersey Complaint alleged violations of the Shipping Act, as recognized by
the New Jersey district court in another New Jersey case, the Commission has jurisdiction over
violations of the Shipping Act, not the district court. In re Vehicle Carrier Services Antitrust
Litigation, Master Docket No 13 -3306 (ES) (MDL No 2471) (D.N.J. Aug. 28, 2015), notice of
appeal filed, No. 15 -3353 (3d Cir Sept. 25, 2015). Even if the district court were to make findings
on the transportation of the district court Plaintiffs' vehicles between the United States and Finland,
each shipment was a separate transaction, and these findings would not be relevant to the question
of whether Shipping Act violations occurred on the shipments of the Acadia, Jeep, or Mercedes -
Benz at issue in the FMC Complaint. At the conclusion of the New Jersey case, Complainants
would be in exactly the same position they are in now without resolution of any issue relevant to
whether Empire and Hitrinov violated the Shipping Act when transporting the Acadia, Jeep, and
Mercedes -Benz.

Conversely, the Plaintiffs in the New Jersey case are not Complainants in the Commission
proceeding, the Commission proceeding is not brought on their behalf, and the transportation ofthe
vehicles that the New Jersey Plaintiffs allege they purchased is not at issue before the Commission.
Therefore, the New Jersey Plaintiffs will not be awarded any relief in the Commission proceeding.
The Commission does not have jurisdiction to address the federal and state claims raised in the New
Jersey case.
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Empire and Hitrinov's contention that "there is evidence from Mr Kapustin that this action
was brought for vexatious purposes" is puzzling. If Empire and Hitrinov are referring to this
Commission action, Mr Kapustin did not bring the action. The only action brought by Kapustin is
the New York case. He also apparently brought the same claims as cross - claims in the New Jersey
case. Even ifKapustin brought the New York case and the New Jersey cross - claims "for vexatious
purposes," it does not affect the Commission proceeding brought against Empire and Hitrinov by
Ovchinnikov, Rzaeva, and Nekipelov — there is no claim that they brought the Commission
proceeding for vexatious purposes.

The circumstances in FMC Docket No. 15-08 in which the Administrative Law Judge entered
a stay are not comparable to this proceeding. First, the Complainant and the vehicle carrier
Respondents in GM v NYK — FMC are Plaintiff and Defendants GM v NYK— EDNY The FMC

Complainants in this proceeding are not Plaintiffs in Akishev v Kapustin Second, exactly the same
conduct is addressed in the GM NYK —FMC and GM NYK— EDNY The alleged "collusive,
secret agreements to fix and increase the prices for vehicle carrier services to and from the United
States." In re Vehicle Carrier Services Antitrust Litigation, Master Docket No 13 -cv -3306 (ES)
MDL No 2471), Opinion at 3 (D.N.J. Aug. 28, 2015) (Doc. 275), notice of appeal filed, No. 15-
3353 (3d Cir. Sept. 25, 2015). Compare GM NYK— FMC, FMC No. 15 -08, Complaint ¶ IV.A

Sept. 2, 2015) (Respondents "conspired and secretly agreed to rig bids, allocate customers, restrain
capacity, and to otherwise fix, raise, stabilize, and maintain prices for Vehicle Carrier Services for
shipments to and from the United States and elsewhere in the world. ") with GM v NYK — EDNY,
No. 1 15 -cv- 03451- KAM -JO, Complaint at 1 I.1 (E.D.N Y June 15, 2015) (Doc. 1) (Defendants
conspired to rig bids, allocate markets, restrain capacity, and to otherwise fix, raise, stabilize, and
maintain prices for Vehicle Carrier Services for shipments to and from the United States and
elsewhere in the world. "). The FMC Complaint in this proceeding and Akishev v Kapustin on which
Empire and Hitrinov rely challenge different conduct. Compare Igor Ovchinnikov, Irina Rzaeva,
and Denis Nekipelov v Michael Hitrinov a/k/aMichael Khitrinov, Empire United Lines Co, Inc.,
and Carcont, Ltd., FMC No 15 -11, Complaint 11 V.A -E (Nov 12, 2015) (Complaint filed)
Ovchinnikov v Empire) (while operating as an NVOCC transporting Complainants' vehicles,
Respondents failed to have a tariff on file, failed to establish, observe, and enforce just and
reasonable regulations and practices related to receiving, handling, storing, or delivering property;
failed to provide required documents, billed amounts in excess of lawful tariffs, and other violations
of the Shipping Act) with Akishev v Kapustin, No. 13 -CV -2479 (SLT) (RER), Complaint IT 3 -9
D.N.J Nov 25, 2013) (complaint filed) (Doc. 1) (Kapustin Group and FMC Respondents engaged
in bait and switch tactics, misrepresentation ofodometer readings, false advertising, withholding of
vehicle condition and other information, and other acts of fraud while engaged in the sale of used
vehicles).

Ovchinnikov v Empire and Akishev v Kapustin involve distinct issues. Empire and Hitrinov
have not met their burden of demonstrating a clear case of hardship or inequity in being required to
go forward. Complainants would be harmed by a stay Therefore, Empire and Hitrinov's motion
for stay is denied.
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ORDER

Upon consideration of the Motion for Stay filed by respondents Empire United Lines Co ,
Inc., and Michael Hitrinov a/k/a Michael Khitrinov and the record herein, and for the reasons stated
above, it is hereby

ORDERED that the Motion for Stay be DENIED It is

FURTHER ORDERED, sua sponge, that the time for Respondents to file their answer or
answers and respond to the order to show cause be extended to May 4, 2016, and for Complainants
to respond extended to May 18, 2016.

Clay G Gu ridge
Administrative Law Judge
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I'his is to eertjf that this is a true and comct Ln lish, translation of the attached9

of the oti Lpnal document.

I Gulbakhor rshm.uratova declare and state under penalty of perjury under the lc
United States of'America that the annexed English translation is a true and accurat
ofthe annexed original Russian language docunwrit

Nbde in Khan(\-Mansivsk. Khanty-Manst Autonomous ok.rug-Y.tigra, Tyumer
Russian Federation on this 05" da) of May 2016

ranslatm Oulbak.hor 13 1 shmuratova

Tetcc-r c pyccwro tiz aurfmPcK)4A RUM nepmna
IIJI,4VPaT0Ba PYA68XOP 130M)tPOTOBIM1 --



6aHKOBCK11e peK8143NTbI;
HmaHwe 68HKa. Citizens Bank

Aapec 62HKa, 1 Citizens Drive

G- Auto Sales, Inc.
www.GlobalAutoUSA.com

www,GAUTOUSA.com

G Auto Sales, Inc.

150.1 Carriage Lane, Defran, NJ 08075
7 (495) 721 -8449

7 (812) 336 -4264

Riverside, RI 02915

Noc44Ta: 6236012166

ABA, 0360761.50

SWIFT CCIIOE. CTZIUS33

kotkacarsegmail,corn
cars

noKynwon6.

ct 1401 084WHHWVOS 0.13,

fjoroaop - 14HBOAc

Aara: 8/2212012

IUeouc NO: 67779

Agpec. r X3HTbl- MaHCi4ACK yn, 06cKaa, A,22 Ke.7
Te. Ae ow +79028141265

oiur rarnbler.ru ovvi ur rnal

F y6eAwrenbHOA nPM60a KO aces ne#eA Test Kax 3a6r!paTb OeOR
KnNerram nocne nepesoAaAexer aaTOM06MMb, O&3arenbHO Te

O7npaBnRt4TenOATaeptxAeHste i OTxpenneHwe caepbTecbc
Bowe brMR, CyMMa, HQMep noTa i 6yxranTepoeA N Coofkgwe 0140

mnw nocneAH.we 6 qH4)p V%N) Ha e- I VenoseKa, kOTOpwu 6yAer 3a6HpaTb
mail aApec 6yxr8nTep 3: aerb. Sea OTkpennenim 6yAeT

aCCOtlnt gl0baiatltOUSa.COm 03bimaTures wTpatp a pa3Mepe
is espO,

Kon - $o JToT Nk FOA MapKa,'MOAenb VIN L(eHa as eA. Cymma
1 15095 2009 GMC Acadia 1GKLVNEDGAJ138200 18900 28900

deposit 27500 27500

CKVIAKea (ecriv npeAocraaneHa)
VtsAep)KKA, ssblmaembie Hawom 69t+xom as nepeeOA Aewer

npowaaeAewa onnaTe
WT0170:

20

1420

n `

2012
MO OKP rOnoeeps,

t / 

17peaudOHM xomnaHuu G Auto Sales, Inc.

1, ftpeAOnnaTa co cropoHbl noKynaTenst He RanneTCR O1KOHHaTenbHotl nOKynHoA aBTOMoSwnn, a rapawopyeT era
6POHMpORaHMe Ha onpe,A,eneHHbiN *rpAK O6roeapMBaEmwA OTA,eAbHO.
2. 8 eny+tat+eceHHoA npeAonna - rw Lt HecaoeepeMeHHoA Aonna%t noi"1HOA CTommocTw aBToMoovirip, xOMnwimsi G AutO Scles, Inc.
ocraanaer 30 Co6otis npaeo atrA tteonna48HiiwLi a6To rta npoAG'y
18 cnyvae pacTOpx AOMOOpa Ha npwO6peTeHOe 8eroM061019 CO MPOHN I1OxynaTenR cxnviexT nony xpeAnr c
KomriaweA tmo 8033par AGHe*i•ibix cpeAcT 3a ebtyeTom 10% oT CTCSwMOCTM as romo6wnxt.
BMW npaoaarroAHTcR none npOAwKH aaTomorwnR ApyrOW KnHeiMy
4. 3ape3epuaVOM069f1b Ha CS ATe XOMMHoti G Auto Sales, Inc noKynaTenb noATsepmApeT, 410 0311aKWV11" c
npaewnareu OCi QpMneHHR cAenKw kynnta npoAawm aaroMo6ona iA cornaceit c Hvimw S. see

6AHKOOCKwe. 3aT N Kowiccow 6Hxoe- noepeAHwKoa' onnaHNBaKnCR roxynaTeneM.
B,KomnaHHR G,Alno Scales, Inc. rapaHTtipyOT nerKTY,MHOCTb 3axOHHOMr,pOHCxohtAeHMR npbA$eaeMWX OOTOI+lOOKMA
7 noaynaTenb AOMWAt aakaa3m OUM1aTOM04os YAOCrOeepawxe 39 5 ps6ovsax AHO s 6yxranTepwt xoMnam AH_
6, Knsiew o6msyew OnnaTwrb nopToswe pacwAw si pacxOAbA nc CKnaAy s r Korxa

5narOAap14rw 30 cOTpYAI+rlaecT9oi
Earl+ y Sac #3WWkno eonpocbt no onnaTenf+waTeHa email: account ftfobafautousa.com



G' -Auto Sales, Inc.
www.Globe
www,GAUTOUSA.co

U =P1 G Auto Sales, Inc,

150- -9 Carriage Lane, Delran, NJ 08075
i + 7 (495) 721 -8449
i + 

7 (812) 336.4264
kptkacars .4tmail.com

cars t+ elobalautousa.com

63HKOBCKKO p6KBN3MI:
HaaaaHme 6aHKa: Citizens Bank

Aspec 6aHKa: 1 Citizens Drive
Riverside, 91 02915

s

goroeop -Ift3oge

Jura: 812212012
MKoo9c No: 67779

noKya enb:

0140: 064HHH14HOS W0.

Agpec: r X8HTbi- MaHc4c y1i. 06oKas, A,22 xO
Te.ne$.oH;_ +79028141265

P.

M3Aep*RW, WWMaeMbte 142WWM 6aHKOMA as nepesoA
npouaae,AeHa c

19920 1

WWI 110l+osepa,

nP83U6eH rl KOWSNUU G Auto Sates, Inc.
0 -  . 0 -#* /./.# "/ // / //-/ /' I ) - 0

1. npeAonAara co CropoHbl n6Kynarem He AenAMA OKOWSTeAbHOA WVTIHorl aSTOM06HAA; ra'palrrwpyeT&o /
6P0HHp0&8H14e Ha anpeAeAet WWA cpo14, 06r089pr484eMU1A OTAeAbwo.
2.8 ari4ae nxecelaloA npeAOnna;Tl1H weceomomeHltayi AonnaTbl nonHaii . erolotS

tk1H

S7e'as botiop npaala 446PC1̀1*0 b " 0WA8{4eMHWA eeTO Ha . nPMS*y.  
4 all

3. 9 CJ"t plC7G'P*euNA AOM900o H tSpea npwo%)4mo evromoomst co wopowW okyitmsm, wmei4T no a4iT xpeAwT ex

HAM WMPaT A4a4ex 4W CpeACr 38 ebi40TAM 10% OT Cr0141 OM AaTi3Htflt' AR. t

BOUPa r iti>ax360A R rH hp 00, sat4wl06WIA ApyEt W 090M. g6q f jf..J '   A

4.3ape3epwoma s9ra1xo6lrna t ahe Kom G Auto Sales, lnc rk>IGYnarerrb noAr99p oeT, wo osha l

npaE914s1 mm *# pmneHKA 4AenKm m- npoAwm asTomo6ms K corA*o" c m4wK. 5.8ce

oaellKaome sarom H Ktrw*00K - A X064 ow"Woo omw4oaawm wwoAreftK
B.Koutiamp G Auto Sales. Inc. re HT'KpyoT nerH mmmoarb x saKON1St m npoHCxmeHem npoaaaaeuiba seTwOUNA.
7 nMnarcnb Aoro"N asxasa% t}TxpenKTeribHoeYAocTOsepeHH9 oe 5 p8604xK Ai" 9 Oyxt mept+H Komnatim.

8. K R&O tSCAaY" onnaTM nopr0ebla P=OA H POOMbi no CKAAAY a r. Kmxa

naroAapo sa coTpy 4eCraoi
F-Gnx y Bac soammm sonpow no onnaTe, tiftwe wa email: aomunt@grtobalautooso.com

i
i

S YQdAHTa WOR n0ftlb& w wee riepeA YeM t;ax 380KPM CWA
C48t

AS&

SWIFT CODE:

6236412968 Knx4mmm. noaaenepeaopAet4er
41TnPMAkO noAttsepMtA9H14e

036076150 ( 080* KMA, CyUMS, eoMep AM Knit

Ci iU533
MWeAHKa 6 lyi<tpp V;N) us E-ma

aApec 6ywamepxt:

aWMMO6Knb, wenbxomamm
tflT7rptlU#H(40 - CM PM06 C

6yxramepxeA H cowatwre OM
aeAC1*xa, K0T0pbtt1 SSi51tpi1Tb

am, Sea oupeme"mm oyAor
BYXYilqjl] tWk tEtlfCt158.0 riY wb11a117bcm wrpo(b p {t43mepf

15 4rapa.

KtMo PoT Ng rop i Ma KafmpAenb VIN jTema;pepj Cymma
1 3179 20121 GMC Acadia 1GKKVRED7C131186D 1990!7 '-'-1 ,: 19900 s

P.

M3Aep*RW, WWMaeMbte 142WWM 6aHKOMA as nepesoA
npouaae,AeHa c

19920 1

WWI 110l+osepa,

nP83U6eH rl KOWSNUU G Auto Sates, Inc.
0 -  . 0 -#* /./.# "/ // / //-/ /' I ) -0

1. npeAonAara co CropoHbl n6Kynarem He AenAMA OKOWSTeAbHOA WVTIHorl aSTOM06HAA; ra'palrrwpyeT&o /
6P0HHp0&8H14e Ha anpeAeAet WWA cpo14, 06r089pr484eMU1A OTAeAbwo.
2.8 ari4ae nxecelaloA npeAOnna;Tl1 H weceomomeHltayi AonnaTbl nonHaii . erolotS

tk1H

S7e'as botiop npaala 446PC`11*0 b "0WA8{4eMHWA eeTO Ha .nPMS*y.  
4 all

3. 9 CJ"t plC7G'P*euNA AOM900o H tSpea npwo%)4mo evromoomst co wopowW okyitmsm, wmei4T no a4iT xpeAwT ex

HAM WMPaT A4a4ex 4W CpeACr 38 ebi40TAM 10% OT Cr0141 OM AaTi3Htflt' AR. t

BOUPa r iti>ax360A R rH hp 00, sat4wl06WIA ApyEt W 090M. g6q f jf..J '   A

4.3ape3epwoma s9ra1xo6lrna t ahe Kom G Auto Sales, lnc rk>IGYnarerrb noAr99p oeT, wo osha l

npaE914s1 mm *# pmneHKA 4AenKm m- npoAwm asTomo6ms K corA*o" c m4wK. 5.8ce

oaellKaome sarom H Ktrw*00K - A X064 ow"Woo omw4oaawm wwoAreftK
B.Koutiamp G Auto Sales. Inc. re HT'KpyoT nerH mmmoarb x saKON1St m npoHCxmeHem npoaaaaeuiba seTwOUNA.
7 nMnarcnb Aoro"N asxasa% t}TxpenKTeribHoeYAocTOsepeHH9 oe 5 p8604xK Ai" 9 Oyxt mept+H Komnatim.
8. K R&O tSCAaY" onnaTM nopr0ebla P=OA H POOMbi no CKAAAY a r. Kmxa

naroAapo sa coTpy 4eCraoi
F-Gnx y Bac soammm sonpow no onnaTe, tiftwe wa email: aomunt@grtobalautooso.com

i
i



G-Auto Sales, Inc.

U = tom
G Auto Sales, Inc.

150-1 Carriage Lane, Defran, NJ 08075

DOCUMENT N9

Jqoros)'At4kmiA C

AaTa: 101512012
VHBoAc N2: 98324

BaRKOOCKHe P0K8H3KTb1 r1DKynaTenb. P38e8a Hpima Nuatimpowia
HwaaHKe 6aHKB: Citizens Bank Dwo P3aesa MpoHa BftaAwmwpoaHa

A,Apec 6aHKa. 1 Citizens Drive AApec: Pd),r.CbtKrbtaxap,yAXopaaa,A. 18,K8. I

Riverside, RI 02915

Y6eAwent.msst npoc46a Ko nepeATem xag 3aoopan. caoA

N2c 6236012168
ar-eM MHemTam nmne 88TOM06mb• a6slaaTemHo sawKwm

i nePeGOAa Ae4ef oYnpaentc sre oupenne""o csepbTevb c

ABA. 036076150 1 00AT6ePUC"Me (Bawe 'Am$l. OyxranTepieci 0 C00&4 iTe 4WO
cymma, Homep AM iop" 14enoseo, RoTopt4 OyAerv&paTt

SWIFT CODE CTZIUS33 noweAwe 6 LAKop VI Ha e- asro. Sea oTKpanneH"n6yAoT
I mail aApec 6yxrarrepii4c 83WM8TbC%1 WTP" 8 P83Mepe

tnpo.

Can-so w VIN QeHa 3a eg. ymmSoy FOA I I
1 15064 2011 IIJ4NF5F87BD282296 $ 15,900 1 $ 15,900

CwAKa (ecm npeA00TS0r10Ha)

V3AeP)KKW, wbwaembie Hal i4m 6aHKom - 3a nepeaoA AeHer
npowwegeHa onnaTa

t zoxz

MaOKn rOP06ePM,

npe3uCei4m KomneHuu G AWO S810S, Inc.

s. np_,jonpa,a :o C'Wpi> ";OKyrl TV ' if' WIAC : 0, f '4a t 401

t)pc-aipipona iia anP; AP-tv s ,4;, (P,t
ae

janA cAOA 1p 'Io P,w asi ." &w ""WeH 3DT  ' IL a%

R -',Vociup< f tm en vh-.: 0 ap,

AnC,'pi - , 3; ftjk -T

9w, ,Ipa < ri PO € -AZ I CA el =rr rW.L , a6a w6t: r r '. tvr x V : V

ti lmotw, a1 ;,. P. ropv I c

Ix u"

a0tW ,'IP W Ui,TP teiMntr, <v(m U At 1 ,k : a 1 . 1 rfo: , — 1 .ny1` 'p,4aw -' em'sw

0i )apvnei4o c4j% UA 11 an I fni - - w ,

tm "" NVOX ; 7 f

6,K0V11VKP G AU10 SaiS, i - ioT̂z 79'L M Ae ' fi .1pol"

7 i Ao r wcv = ' aTb O'f ibsr- VY ZrC j Aw 32 P. ' Aq - pp  -,

Gnar0AaP"M30 t0TPYAH"
Ew4 y Sac awt4wwm eonpow no onnqTe, rniwoTe iqa email acoount@globeloulcusa.com



Tra?tvlafedfiroir R7issjar •Wo

Dale: ' 05,10.1012

invoice Q, 91S324

BANK ESSE\9 -- J ELEMI \TS'

Ban kname - Cir "7--n 3D AD ,
Bank address, ` Cittzeils

RjvetsideRl : 29 *_

A=0un't 623601210,

AIBA 036061iO

SwTFT cODE. CT7 UU3I

Lot 9 1 Year

5064 X1

letterhead (ifG-A ara salts, Ina

CONTR-4,CT-INVOTCE

SUVER. RZAEV A. fRTNA VLA.DIMI.ROVNA

RussI1,SyktyVkar,
Address 18 Sorvachevasv Apt. I

We ask alt the tllentg AV eteling of your automobile,
transfer of mormy order retesse-check with the

send accounting office and Inform about
narne,surn,fo(nwrber of lasI 6 the name of the oerson veho will Iakb
numbers of VIN)to the e-mail the auto. Mboul mxh release the

address of the accounting penaq In the amount of 15 Eura
010e: mtw, be collected,

socountclglobo!lulousa.00m

VIN

i I J4N1F5r,13'l4D28229( )I S15900 it75900

Discount(ifany)
Bank- cornin ission for money

transfer $ 20

Paymentmade
Total.

ISq"aho

A4iChaC1GO1O1

rre-,ident cfG 4ury sales, Ina
Oval stamp ofG-A vro, Inc,

I Advance payment of thebi. is not the final pimchmof (be automobile, but guarantees ifs Mtrvation for
the definite t5CNI NI(ClY

jepofthe full cost of the automobile, G-Auro-Salm Inc.2. In case of advWce PaYmcr* ti"d ull"
reserves the right to sell such automobile
3 in case of termination of the Cmit"llct for purchase of the autOtriibiletY the buyer, a client gets credit "M the
company or return of Money i I O*lq of the automobile asst. Such - Keturn. is made after sale of the automobile to
another client.

4 Htvvir4 res& the atitomobile on the - vveb site of G-Auto SaIM Inc. the Bayer confirms that he is
familiariztd,wb the miles of cx. cotwn ofsales/purchme Of the automobile and agree with them,
5 Bank conritnissioni and bf bartR intermediaries are paid by the Buyer.
6. G-Atito Sales. JAC- guara z legality of the origin of sold automobiles
I Tile client undrilakes to pay `or the poll costs and warebodse coW it Kb" City-

I
I; at» 11SW-Mly qUrStions on plyme;lt, t to email

End of 'reansiation

4 : Uj.? declare and state under penalty of perjury

under the JaWs of the Unijr-; States or America t at the annexed English translation is a true and
accurate translation of the annexed original Russian language document."



roAa.

roPOA CblK*r'b]8Kap Pecny6.rlVKa Komvi, TPw.HaALAaT0r0 anPenS use TbICAWA WeCTHaAtAaT0rO

s y
ropo)q C61XT6leKap, Pecny6nm(a Komm
TpmHaAtjaToro anpenvi 913e T6tC%t-4W WeCTHaAtAaToro.roAa.
9, KpOMKVItia KceHmi; BacfAnbeBHa HOTaPVYC CbtKTbISKap'CKoro HoTapmamH= OKpyra

P Komii cswAeTenkCTSYI0 tognwHHocTt nOAnOC14, cAenaHHoi neposop4iaom c
PYOCKOrO 93biKa, Ha alimmAcKvA nbw Sap6oHmtioA EKa HoxonseSHO 8 Moem

npt4CVTCT814W J1043iOCTb ee YCT-aHO13.n&Ha

3apert4CTPVIP0SaH0 8 peecTpe 3a Nu 2r-1o6g

B33alCi(aHO nO TaPVCoy 600 PY6 00 KOn
B TOM gene B3btcKaHo:3a ycnyrw npat-3oBoro
m TexHoyecKoro xapaKTepa. 400 py5 00 KOn

Hdfb

41

KpomWHa K.B



G-Auto Sales, Inc.
www GlobalAutoUSA.corn

www.GAUTOUSA.com

G Auto Sales, Inc.

150-1 Carriage Lane, Delran, NJ 08075
7 (495) 721-8449

7 J812) 336-4264
sa,les@globalautousaxorn

cars. globalautousaxorn

BaHKOECKHe pemn"61;
Hmawe 6aHKa: Citizens Bank

AApec 6aH.Ka'. 1 Citizens Drive

Riverside, RI 02.935

Ng C46 6236012168

ABA, 036076150

SWIFT CODE. CTZIUS33

11oroSOP-14HBOAC

QaT& 2411012012

MHBoft N9• W4722

noicynaTerib.

q)MO HexwnenoB,gewe HtWOrlaeBIN

Agpec; cn6 np-T HacTaq.HwKos 45-1-183

9112717070

YlSu'Mye.m."an npoc66a i stem
xaviewam noope nepeaqAO AeKet
afiograepwAe+tme

Bowe Hmsl' cywima. Homep noTa
RAM nouteA"VO 6 LAMCPP V1 N) Ha e-

mail OAPK 6yxra)iyep"w
aocouni@&traloulousa.com

nep" reM KOK 3050paT6 COOK
aeTomo6pnt,, o63uaTenb+4o 3agawcne

OrNpOrtne"Me caepbTech C
6yxramt'Pmeg 1 000614MTe 0110
4e KIDTOPWA Oygel 33fjMp3Tb

ag 603 0TxpenneHMtst 6YAeT
awma wypa(p a pw#Aepe

15 Gapo.

I<on floT NQ FoA MapKa/moAertt, VIN LAeH8 38 eA, CYMMa
1 14653 2009 Mercedes-Benz 0300 WDDGF81X49R073295 19,900 19900

0 SAL01ATn7

CKV4Ka (eciv npEAocTaarleHs)
WWIYAKO. Mblmaemwe HaLUKM 6aHKom 3a nepeBOA Aemer

npowBeAeHa onnaTa

MOM

20

19,920

2012
Mauna rOnOOOPP,

npoudeHm KomnaHuu G Auto Sales, Inc,

1, ftpeAonAaTT7Frc noxyriaTeAF1 HeIRS)IMCA 0X0H487e-nbH0Ant) aSTO&i0614AR, a rapamvipyei ero.
6pohs:POUZIHVle Ha onPeAeAeHHblA cpo o6rusapoaaemhtri 01AMHO
2 8 "Y'ae6ecepHco' npekonnanw V rraCaaespeMe tr cA AorwaTw lionHaA crovmocTk zowlaj4AV G Auto Sates Ine

ocrawwel 3a cotmv rpaw awcTaew b seonna aBTO Na - ipoAa%(y
3 8 crty4ae DaCTOOKetiMs Ao H8 f4mo5oeyemMe asromo co moDoRtA tlot;ynaTOAA, CKAK1aKT n0;'1yqaLuT kP&Avvl c KomqaHoeA

Ha C"Te XOPAnaiimv G Auto SaleS Inc noy.ynarenb nwaeowAaer MTow"afopo=5; C itPowqawv
0 !Inemv CWvP0YnJ10 -rP0AOXV aOT V cOfla C

5 B 6A-VOOCKVe 28fPa'1W V KOVVO41111 6HK0O orP.a-1A9a10TCF. nOyy'VWLt4
6 golviriaioR G Auto Sales, InC rawwwyeT nervrw4w&,Tb M 3awpmot'b ao'fwotkineii

SnaroAalpin!! 3a coTpyAm"4ectsol
Ectul y Bac i3V3"ytKnw oonpow no onnaTe. nowv4Te Ha email: account(g9lobarlaulovsa com



G-Auto Sales, Inc.
vvvv, Globa lAulaLAxorn

wwt&.GA U 10 USA,com

G Auto Sales, Inc.

150-1 Carriage Lane, DeIran, NJ 08075

7 (495) 721-8449
7 (812) 336-4264

ca ; ' plobalautousaxom

15014KOOCK"e p8k8 i3mms;
HmeaHoe 6aHKa. CitizensBank

AApec 6amm' I Citizens Drive

Riverside, Rl 02915

Nt N6TS' 6236012168

ABA, 036076151)

SWIF7 CODE. CTZIUS33

AaTa: 2411012012
14mook N2. W4722

n*Kynairenb,

000: Hemnenoe4em4c HowhaeSM4

AApec: cn6 np-T Hacmsmmos 45-1 -183
9112717070

Y6eAwmnbxw npmft Ka wem nepeATem XBK aa&POTb CB*rA
WMMM. ROUV MP060AZ AOHOr I ammoom., 05m'riBr'b40:y10wm

orVaarmAyo noATaep)KAemw OwpommRme • 00ap'lVID1. C

Sauce wsi, oymma, mowp nags Gyxmnrep"aA H coo6t4wo "0
wm noorwAm4e 6 q4p NN) Ha e- 4emviam Koyopw4 i5mer w5man.

MAT[ UP= 6YxramQPm: am. Sea onporxnei4wn 6yAeT
a3wmmucg ujrpa(r a pmmepe

eap*.

l n4o J10T Ng 1 MaPKa/moAejib oqN A CYMMa
1 14653 2009 Mercedes-Benz 0300 WDDGF81X49R073295 19,900

CmAn (ec " npaAocreopema)
KsAepom, ssbimaembjO HALUMM 6aHKOM 32 neP600A AeHer

npowswt4s onpm
MTOM:

20

19,920
I .

4072 M86M rOR08epff,
17pe,3udeHm KomnaNuu G Auto Sales Inc

001?
ltr it Vf ' tl o. .t;!

C

W o

Ecmm y Be acs mvnm aunpocim no onnaTe, MWZTe.ma email: accountinglobalautousa•com
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APPENDIX "C"



18/10/12-1E 35 33 MP5WinfoFIN'399I-738653 1

Instance Type and Transmission --''-~---~---'
Notification (Transmission) of Original sent to SWIFT ( ACK)
Network Delivery Status Network Ack

Priority/Delivery Normal

Message Input Reference 1535 121618KHANRUMMAXXX4774638811

Message Header '---'--------''----'-'---
Swift Input FIN 103 Single Customer Credt Transfer
Sender . KH4NnUMMXXk

BANK OF KH4NTY'MANS1YSK PAo
KHANTY-MANS3YSK RV

Receiver . CHASUS33X%X

PMORG4N CHASE BANK, N A.
NEW YORu US

Message Text ~^-~~^-~^^~^-^^~~-^^^~^^~-~
28 Sender s Reference

181012HM880G8083

238` Bank Operation [ode
CREo

32A Val Dte/Curr/Interbnk Se1t1d Amt
Date , 18 October 2012

Currency , ' USU ( US DOLLAR)
Amount . # 1420

338. Currency/Instructed Amount
Currency . USD ( WS DOLLAR)
Amount # 1420,#

SOP Ordering Customer ' ID

CCpT/RU/6702696220
1/OV{H1NNIKOV IGOR YURFVICH
2/08SKAvA UL 22, 7
3/RU/KHxNTY~MANSIYSK

57A Account With Institution - FI BIC

CTZ%US33XXX
RBS CITIZENS, NA
PR0VIDEN[E,R! U5

59/ Beneficiary Customer-Name &amp" AdWr
6236012188
G AUTO SALES INC

CARRIAGE LANE,DELRAN 88075
70 Remittance IhfVrmation

PAYMENT INVOICE 67779 DD 22/e8/2012
7IA. Details of Charges

OUR



V It jcat r, - o SWIM ( ACY)of Origirtal zent 1,

IT Deli' Statul: 1T - tt'v'ox'R h

p x i 0 r ity/ r-1 e I ivtty ITO xvr'al

Eit - Jr - Re f e zee 15 .1 ; 2 2jajp2TR1R11J1AXIXge
Meszagt Header ----------------

ift Ire , ut F -JjT 10: S cjzt.,*v Cttdt TraArfotxT

Z'e'n-dt r PaiANRIA-un"XX

ti.my, or oizo

yatp2rrv-ffAils MY RU

Rce iver CHAZU322xxx
ipt'-JORGAN, CHASE BMTH, It_ A.
ITEV TOM' us

tje5za T#-xt -----------------------------

20

5 '7 A.

VC 9

170

71.x.

3;e:T-s'det , z

12 C 2 31M

B ax4 ope tat ion. C o &e
CID

Val Dtd/ Cu rX/ 10 - - r-bnk 3 - e t t 1 a Azr&
Date Z"'t Augurt

Curre:nc-j V3D ( VS DOLLAR)

Am-lourtt

c . 'artency/ 1n5'tmc1t iwount
r rrencv VSD ( US DOLLAR)

hymourt',-

Cyr dtrinn ID

Cc Tm7/6102696ZZO
I/ckvc1i11w IROV 1clop, *XTMVICIR
ZJOBSRA'YA TTL 27, 7

V PxT/ EXAMY-fuln iv!
t%r c ount- T h r]it

CT Z 1133 3 3XXX
PBS CITIZENSe
PROVIDEVCtIRT Vs

199204

1992

BIC

Dtrttficiaxy cwt. Coln* E-Nant Adar

62::W12168
G- 3'ale-z' Inc,

15Cj-I Ciarmiagre Lane, DexlAn?
JTJ 0$075, Im

Information

p& Top, 11m4ICE 6'77 ?9

DD. 2r rriP, AUTO RTC Xcadia
V10-

D et. ai 1 -, 0f Ctiva r t

Ov ------------- 
Trailer --------------------

CjjX q. cr. 2 9 sE 6 2 9 AM
PKI signavard MAX

Int'ezve.nt'ionz -------------------------

cattgory Kee--work Report

c rt at i. on Tine 221 oej 1-2 IS 4S

Appl icatiort SVIFT Intextac"t

opcta"-Or
S'Y3TZK

Text

16

X177 0))



02/10/12-16 16 16 MPSWinfoFIN-6012-727247

Instance Type and Transmission -'^`-'-'''~--'
Notification (Transmission) of Ori sent to SWIFT ( A[K)
Network Delivery Status - Network Ack

Priority/Delivery Normal

Message Input Reference ' 1616 121002KH4NRUMMAXXX4762634846

Message Header --^---'------~---'---'-'-
Swift Input . PIN 183 Single Customer [redt Transfer
Sender KHANRUMM%XX

BANK OF KHANTYM̂4NSIYSK oAO

KHAwTY-MANSIYSR RU

Receiver / CH46US33XXX

3PM8RGAN CHASE BANK, M.A.
NEW YORK US

Message Text -^--~~^^~~~~~--~-~'-~~~~~~~
20. Sender's Reference

021013HM80008806

238 Bank Operation Code
CKED

32A Val Dte/Curr/Interbnk 3ettId Amt
Date . 02 October 2012

Currency USD ( 05 DOLLAR)
Amount , # 762$

338 Currency/Instructed Amount
Currency USD ( U6 DOLLAR)
Amount . # 7620

SOF Ordering Customer - ID

CCpT/MW/670269622M
1/OV[HINN1KVV 1GOA YUREVICH
2/08SKAYA UL 22 7
3/RU/K:HANTY-MAN6IYSK

57A Account With institution ~ F1 BIC

TZIpS39%XX
BS CITIZENS, NA
PROVIBFNCE,R! QS

59: Beneficiary Customer-Name &amp; Addr
6296012168
G'AQTO SALES
150'1 Carriage Lane, Derlan, N] 080
75 USA

70 Remittance Information
PAYMENT FOR INmOICt 67779

in 2012/22/08 ze wV[O GMC Acadia

VIN lG%5V13D491165508

71A^ Details of charges
OUR
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Translated from Russian into English

PAYMENT ORDER # 25 OCTOBER 6" 2012
DATE

040167

AMOUNT IN WRITING Four hundred and - ninety Form of payment 17

three thousand one

hundred and twelve

rubles forty-five kopeks
5920.00 USP

Ordering custcmer Account number Amount

RZA'EVA I RINA 42307840228003800098 493112-45 15920 USD
VLADIMIROVNA

Recipient Account number

OJSC "Sberbank of

302208409280000020001Russia"
Branch of0JSC
Sberbank of

Russia".B:ranch bank
M98617 Additional office

Ng8617 / 043 Branch
N98617of OJSC
Sberbank of Russia!'

Purpose of paym"t

Wrile off based on a transfer to another banking institution Bank references

Transfer to CITIZENS BANK UNITED STATES I CITIZENS
DRIVE RIVERSID.E,Rt02915,ACCOUNT #6236012168
BENIFICIARY- G-AUTO SALES INC.

Customor initial: Isignature /
Acz6uhtant MASLOVAO.M. Isignaturel

MECTANGULAR STAMPPAYMEAfTCOMPLETED

End of Translation

I — declare and state under penalty of perjury under
the laws: of the United States of ,gym ca that the annexed English translation is a true and accurate

translation of the annexed original Russian language document
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Account: 623&0121166- G Auto Sales INC

Transaction Typo. VAre Transfer in

Bank Ref Number

Date: I0n612012

Description:

Protessed on: 101 woi2

SAICode: 195 - incoMing Money Transfer

Customer Ref Number

Amount Credited: $19,900v0

FE13 NO 1025Bi0GCO5C00088610260801FT03 SENDER BNK• JPMORGAN CHASE BANK, NA SENDERADDRESS
NEW YORK. NY SENDER ID: 021000021 ORG ID; 42301840600470205265 ORO NAME, NEKIPELOV OENIS
NIKOLAEVICH ORIG ADDRESS: PAS8704975506 RUSSIA SANKT-PtTERSURG PR NASTAVNIKOV 45/1-183 ORG F1
ID 021000021 ORb Fl. JPMORGAN CHASE BANK RA ORG F1 ADDRESS. NEW YORK NY BNF ID, 6236012165 BNF
NAME: G AUTO SLES INC BNF ADDRESS. 150 CARRIAGE tN # I DELRAN NJ 08076 081. PAYMENT FOR
AUTOK401BILE RF9(032P): SWF OF 12110125 RFBISRF); 50i3

I

a

ttt)s .ensbanknio 10/25/2(
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APPENDIX "D"



AESDirect Shipment Record: 038EUL1046438 Page 1 of 1

prtntl

Shipment Information USPPI

Filer ID 113154282 Name GLOBAL AUTO INC.

Shipment Reference Number 038EUVO46438 ID Number 223673425 (EIN)
ITN: X

xIRAQ 8003923 Contact SERGEY SERGEY
t t n.

Current Date /Time: ' t f 'uApr,28d14 18 :28 2016 EDT Phone 9083515888
rM

Cargo Origin 150 -1 CARRIAGE LANE
4 DELRAN, NJ 08075Departure Date ' eO  w q , tk 1212

atF• , 's
Transportatio NL ber i

to-, f1l
a. 
e Ultimate Consignee

OrfginSlaid.i
Coy dOe
ExoYt P

f' N D (FI) .lJ Name CARCONT LTD

0IMP : LAN

it,+( Y NEW YORK, NY (1001) Consignee Type ()
t "'a " uZ

Uniading P + r  KOTKA,FINLAND (40549) 
Contact

111i . 'P' )' '( ' Phone 35852604722Mode of Try spc i`{on VESSEL (10)

Carrier SCAC T UNKNOWN CARRIER (UNKN) 
Address MERITUULENTIE 424

KOTKA, FI 48310
nveyance Name EfHEf -. C -KMERS t25

Routed Transaction? No
Freight Forwarder

Related Companies? No
Name EMPIRE UNITED LINES

Hazardous? No
ID Number 113154282 (EIN)

Contact MICHAEL HITRINOV

Phone 7189986900

Address 2303 CONEY ISLAND AVE

BROOKLYN, NY 11223 US

Commodities

Item EIC Schedule B/ HTS/ Description Qty Gross Wt. Value Origin License Vehlde

1 OS 8703900000 1 NO 2160 KG $ 27700 D C33 Yes
2010 GMC ACADIA SLT -2

License Details

License Type: NLR NO LICENSE REQUIRED, OR ONLY CONTROLLED FOR
ANTI - TERRORISM (AT) (C33)

Used Vehicle Details
Vehicle ID: iGKLVNED6A1138200
ID Type: Product ID
Vehicle Tltle:
Vehicle State

2 OS 8703900000 1 NO 1652 KG $ 21400 D C33 Yes

2010 ACURA RDX

License Details

License Type: NLR NO LICENSE REQUIRED, OR ONLY CONTROLLED FOR
ANTI- TERRORISM (Al) (C33)

Used Vehicle Details
Vehicle ID: SJM2H29AA000682

ID Type: Product ID
Vehicle Title:
Vehicle State

Equipment

Equipment Number Seal Number

TCNU8751450 7876388

I

https. / /aesdirect .census.gov /aes /system/e2 cgi 4/28/2016



AESDirect Shipment Record. 038EUL1039353 Page 1 of 1

Print]

Shipment Information USPPI

Filer ID 113154282 Name GLOBAL AUTO INC.

Shipment Reference Number 038EUL ID Number 223673425 (EIN)
p '

ITN: 1691005351 Contact SERGEY SERGEY

Current Date /Time: 
0

yjd M12 14:22:47 2016 EDT Phone 9083515888.

4 { - ` v Cargo Origin 150 -1 CARRIAGE LANE

DELRAN, NI 08075
Departure Date !,' t

11/13
TransportatlonRefer N)igf'er

Y)
t q , * i Ultimate Consignee

Origl@eStyy iy

c p g Yr̀ ' ND (FI) 
Name CARCONT LTD

y . d O
Ex. }  NEW YORK, NY (1001) 

Consignee Type

Contact
rt

1 : KOTKA,FINLAND (40549)Un ading Pqe ,, T Phone 35852604722
Mode of Tram on VESSEL (10)

lil. Address MERIfUULENTIE 424
Carrier SCAC / UNKNOWN CARRIER (UNKN) KOTKA, FT 48310

Conveyance Name t L. KI MER51

Routed Transaction? No Freight Forwarder

Related Companies? No Name EMPIRE UNITED LINES

Hazardous? No ID Number 113154282 (EIN)

Contact MICHAEL HITRINOV

Phone 7189986900

Address 2303 CONEY ISLAND AVE

BROOKLYN, NY 11223 US

Commodities

Item EIC Schedule 8 /HTS /Description Qty gross Wt. Value Origin License Vehicle

1 OS 8703900000 1 NO 1521 KG $ 15888 0 C33 Yes

2009 VOLKSWAGEN TIGUAN

License Details

Ucense Type: NLR NO LICENSE REQUIRED, OR ONLY CONTROLLED FOR
ANTI - TERRORISM (AT) (C33)

Used Vehicle Details

Vehicle ID: WVGBV75N29W525297
ID Type: Product ID
Vehicle Title:
Vehicle State

2 OS 8703900000 1 NO 1774 KG $ 10600 D C33 Yes

2011 JEEP COMPASS

License Details
License Type: NUR NO LICENSE REQUIRED, OR ONLY CONTROLLED FOR
ANTI - TERRORISM (AT) (C33)

Used Vehicle Details
Vehicle ID: 114NFSFB7BD282296

ID Type: Product IO
Vehicle Title:
Vehicle State

3 OS 8703900000 1 NO 1523 KG S 20800 D C33 Yes

2009 MERCEDES -BENZ C300

License Details
License Type: NLR NO LICENSE REQUIRED, OR ONLY CONTROLLED FOR
ANTI - TERRORISM (AT) (C33)

Used Vehicle Details
Vehicle I0: WDOGFBIX49RO73295
ID Type: Product ID
Vehlcie Title:
Vehicle State

Equipment

Equipment Number Seat Number

TGHUS737440 7876117

https.// aesdirect .census.gov /aes /system/e2.cgi 4/28/2016



AESDirect Sh.ipinent Record. 038E TLI.039353
Page 1 of 1

MEto

Shipment Information
113154282

Filer ID
038EU[D39Shipment Reference Number rv.

K01t}3005351
ITN +' All 4 2016 EDT

Current Date /Time:

Departure Date

Conveyance flame

Routed Transactlon?

Related Companies?
Hazardous?

3 T#)r14.22.47
of

z aNu ber

o; NY)FGFdN NO (FI)
yr. yx$ta• Y4i,.r

N[W YORK, NY (1001)
a KOTKA,FINLAND (44549)

VESSEL(10)

UNKNOWN CARRIEP. (UNKN)
KAETHE C. RICKMERS 1245
No

No

No

USPPI

Name GGLOBAL AUTO INC.

7D Number 2223673425 (EIN)

Contact SSERGEY SERGEY

Phone 99083515888'

Cargo Origin
LLANE

LRAM, NJ 08075

ultimate Consignee

Name

Consignee TYPO

contact

Phone

Address

CARCONT LTD

41

35852604722

MERI.'RIULENTTE 424
KOTKA, FI 48310

Freight Forwarder

Name EMPIRE UNITED LINES

ID Number 113154282 (EIN,)

Contact MICHAEL HITRINOV

Phone 7189986900

Address 2303 CONEY ISLAND AVE
BROOKLYN, NY 11223 US

Commodities

Item EIC Schedule B / HTS / Descripti
1 t3S 8703900000

2009 VOLKSWAGEN TIGUAN
License Details
Licen Type: 

ISM ( AT) 
LICENE REQUIRED, OR ONLY CONTROLLED FO

ANT€

Used Vehicle Details
Vehicle ID: WVGBV75N29W5252
ID Type: Product. ID
Vehicle Title:
Vehicle State

2 OS 2 EE COMPASS
License DetailsLicense Typ' =: NLR NO'LICENSE REQUIRED, OR ONLY CONTROLLED fOR
ANTI- TERRORISM ( AT) ( C33)
Used Vehicle Details
Vehicle ID: 114NrS>=67 [3282296
ID - type: Product ID
Vehlcie Title';
Vehicle State

3 p5 8703960000
2009 MERCEDES - BENZ C300
License DetailsLicense Type: NLR NO LICENSE REQUIRED, OR ONLY GONtROLLED FOR
ANTI TERRORISM ( AT) ( C33)
Used Vehicle Details
Vehtcie ID: WDOGF81X49R07
ID Type: Product ID
Vehicle Title:
Vehicle State

Equipment

Equipment Number
TGHU87374

Qty Gross WL Value Origin License Vehicle

1.NO 1521 KG $ 15888 D C33 Yes

1 NO 1774 KG $ 10600 D C3 Yes

1 NO 1523 KG $ 20800'D C33 Yes

seal Number

78761,17

4/28/2016

hops. / /aesdixect.census gov /aes /system /C2.4

Commodities

Item EIC Schedule B / HTS / Descripti
1 t3S 8703900000

2009 VOLKSWAGEN TIGUAN
License Details

Licen Type: 
ISM ( AT) 

LICENE REQUIRED, OR ONLY CONTROLLED FO
ANT€

Used Vehicle Details
Vehicle ID: WVGBV75N29W5252

ID Type: Product. ID
Vehicle Title:
Vehicle State

2 OS 2 EE COMPASS
License DetailsLicense Typ' =: NLR NO'LICENSE REQUIRED, OR ONLY CONTROLLED fOR

ANTI- TERRORISM ( AT) ( C33)
Used Vehicle Details

Vehicle ID: 114NrS>=67 [ 3282296
ID - type: Product ID

Vehlcie Title';
Vehicle State

3 p5 8703960000
2009 MERCEDES - BENZ C300

License DetailsLicense Type: NLR NO LICENSE REQUIRED, OR ONLY GONtROLLED FOR
ANTI TERRORISM ( AT) ( C33)
Used Vehicle Details

Vehtcie ID: WDOGF81X49R07
ID Type: Product ID

Vehicle Title:
Vehicle State

Equipment

Equipment Number
TGHU87374

Qty Gross WL Value Origin License Vehicle

1.NO 1521 KG $ 15888 D C33 Yes

1 NO 1774 KG $ 10600 D C3 Yes

1 NO 1523 KG $ 20800'D C33 Yes

seal Number

78761,17

4/28/2016

hops. / /aesdixect.census gov /aes /system /C2.4



AESDirect Shipment Record. 03 8EIA., 1045297-2 '' age 1 of 7

Shipment Information USPPI

Item EIC Schedule B/HTS /Description

Flier ID f 13154282 Name GLOBAL AUTO INC.

Shipment Reference Number 038Et1,Llg45297 -2 ID Number 223673425 (E1N)
4 "s

ITS: 3? Contact SERGEY SERGEY
51F °

s '6Wji` 28'14.50 2016 EDTCurrent Oats /Time. 1
Phone 9083515888

G, >I. x

t, SEE++ Cargo.Clrigin 150 -1 CARRIAGE LANE

Departure Date
DELRAN, N1 08.075

TransportationjRe'fe'renc_eNirriber 1¢?'4•52,
t'' +• =' Ultimate Consignee

iCW;
ma

2009 TOYOTA CAMRY

Orlgin,iState :
htt ,;b i, , ;' .? Name CARCONT LCII

INLAND (FI)

ANTI- TERRORISM ( AT) ( C33)

EkporG PCirt i # i x, ' {,;t % ; NEW YORK, NY (1001)
Consignee Type

n( t , j #{jUnt KOTKA,FINLAND (40544) gding Port. <, + ,
Contact

Phone 35852604722
Tra ta#on VESSEL ( 10)

Vehicle Title:

Mode of oYf ( 0310 Address MERITUULENTIE 424

Carrier SCACI'TATA UNKNOWN CARRIER (UNkN)

Equipment Number

KOTKA, FI 48310

Conveyance Name MSC SARAH NU30IR

7876363

Routed Transaction? No Freight Forwarder

Related Companies? No Name EMPIRE UNITED LINES

Hazardous? No ID Number 1131542.82 (EIN)

Contact MICHAEL.HITRTNOV

Phone 7189986900

Address 2303 CONEY ISLAND AVE
BROOKLYN, NY 11223 US

i

Commodities

Item EIC Schedule B/HTS / Description Qty Gross WL Value Origin License Vehicle

1 05 8703900000 1 NO 1523 KG ` n 12197 D C33 Yes

2009 TOYOTA PRIUS

License Details

License Type: NLR 140 LICENSE REQUIRED, OR ONLY CONTROLLED FOR
ANTI - TERRORISM (AT) (C33)

Used Vehicle Details
Vehicle ID` ITDKO20US97858466
ID Type. 'Product ID
vehicle Title:
Vehicle State

2 OS 8703900000 1 NO 1656 KG $ 9905 D C33 Yes

2009 TOYOTA CAMRY

License Details
License Type: NLR NO LICENSE REQUIRED, OR ONLY CONTROLLED FOR

ANTI- TERRORISM ( AT) ( C33)

Used Vehicle Details
Vehicle 10' 4TLBE46K19U306703
ID Type. Product ID

Vehicle Title:
Vehicle State

Equipment

Equipment Number
Seal Number

TCKU9873233 7876363

baps. /Iaesd:irect.ce.nsus gov/aes/syqem/e2.cgi 4/28/201.6



APPENDIX "E"





See web%Re for large version of Um reverse I Var pilghe Web perm LSmUnOs ycondklones I CuOTpN se5 -cm1T Art0 CVmX GM c 05peTH(IA cmp0HDA I I wwwmscmedshomeom

SHIPPING COMPANY S.A SEA WAYBILL No . MSCUAR315118AmMEDITERRANEAN NOT - NEGOTIABLE COPY as  1)
ScWehslla: www.msemadshlpao.com SCAC Code MSCU

NO. &SEQUENCE OF SEA WAYBILLS NO. OF RIDER PAGES
o of zre o

SHIPPER.
FORWARDING AGENT

EMPIRE UM710 LMFJ

23M CIlOONEEYILAND AVE
REF A 103763

TEL' 716BaazN

CONSIGNEE: CARRIER'SAGENTS ENDORSEMENTS; Oncluds Apart(s) at POI)
CAMONT LTD 1a114aA1l CMR61 K.afA.lMR11Tal.f'/Rq anT W4TCNOt1aTf >w,LLUIOLOno.y.0[1pMe0m. RtwnvOl

RA,

MEER ,.01K0611tA RN IWDTFl *-3 12004TIS

IM1MULVWAT101. wAtMON1a.s0TOPONTUga0u1..MT.1rrFP.F1006 AIa /QUUerWO®IMIt.i1COgOGM

w Ownw,aort.a101e roral.aanvmev MOOma rauraltu,rrwouln

1r
1IN

NOTIFY PARTIES: plc msW WbVy slug Mach to Um Canter orto hb Agent for UK" to no* - am
Cteuas 20)
CARCORT LTD

fAl32RLAlLF PHONE. 3 260 47 22Mf 24.
4810 KO FNC.36e 5 260 47 33

EELL s1CQi1V{p10 4 FAX 35a32901135

VESSEL A, VOYAGE NO. (ma Ctewta I e 9)

KAETHE C, RICKMER6 124SR

PORTOFLOADING

NEW YORK, NY

PLACE DP RECErr (COnOM d TmlrpaR ONLY -an Clauses 1 A 62)

OOIX)00000000000C

BOOKING REF

036EUL1039353

SERVICE CONTRACT NUMBER

1amilvW

PORT OF DISCHARGE

KOTKA, FINLAND
PLACEOPOELPIERY ( Cov0*ad TmwpUtDNLY•Me Ckuania5.2)
1D0000W0O000000(
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7.069 VOLKSÂAUE14 T10'JAN
TGdiU87374AO 1 UNPA(*EOOR VNPAOKAOEDOF
aaraa c..ax. VYF7JtlkVGRVfSfd'lOM.'S252g7EK rrt:F9aa: 7E:ai if

1,426
1 UNPACKED OR UNPACKAGED Oft 2r1rT JEEP COMPASS
VUaa1J4NFSFS7eV2#2290

IUNIPAGKED OR UNPACKAGEO OF 2004 MERCEOES-BEN2 0000
1,043.000 KOS.

111

FREIGNTPREPAM

r 4,695.000 Kos

Twstira:waam•rcs. rrcr<.xosr aaPeamw•wvrax rwKrvsarmsa PHtevrroarairs aaerroa ;wcnrr+nta+smuvwa:nerusr
uroEwztaax +w.v`"vme'xuermvr aw,w<avwert
Mi*Cnr41WR.[Ntraearnay.'YEQMk'railatN.!QthYaTa
x2Al2T 10640s3s1

mrA. taslMACR bfPACkACEE t
t

Wrw aalM t4rrv.4r• «eNal .gNrSStrNtat rYµ NlMt'rrM NtHMt.e'/Irx'Mi.e.ra, nraH.n,_CVHrar l.,i£$tglC Or•^1Mr.K
r ".a... w,a,=«rt «. ! "" RFC=-tvEatrv+lubrrcrn:•. ardaaPaaat .Pturr
FREICNT'6GI'tARttES Ckig O not Ea 00WIbet unless FtadglttE OA eta i"ed (4aA C"'"a F ad.aY CUllM.f—fdtl —oi EIa[ mAiJrNWIryrMOlya (c'FRLilleisaruasr

PatR.9.. WSN9aiafiaH.datufrc«xved'b+tn.YaRfp'Rroyrla3a, +anj•Rio
1 dra nrtatw:otean.awP{aw.tA•aptvx'AJc'oaxtte•d .p tv t4• F«ts

i ' 
lk.PPl.aiAACaFPW S arPlaa.ata.t.M.lr.4lacfiiW A ili7.0A

Y6tY92L THEatlaF̀ER4W+RGa4LY CFPra HOCODie lae or it QECFTCcHiMO ( t MCftC"1r lA Iỳ TO C *$*,AMO iVK fAORCfIh'l, ANQiJARRhHFaNa4 AUYIIaRIrYF09 Ea.AU. '
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MSC MEDITERRANEAN SHIPPING COMPANY S A
12 -14 Chemin Rieu - 1208 Geneva - Switzerland

Service Contract No 12 -535WW

1. ORIGIN (S)

USA

2. DESTINATIONS)
VMS Estonia, Leetonia, Lithuania, Germany, Belgium, Poland, Finland, Netherlands, France
GTBEA Russia, Ukraine, Georgia, Romania, Bulgaria, Israel, Egypt, Lebanon, Turkey, Greece,
Benin, Togo, Angola, Guinea, Ghana, Nigeria, Ivory Coast, Gambia, Senegal, Cameroun., Libya,
Morocco

IPMR: Saudi Arabia, Oman Bahrain., Kuwait, United Arab Emirates, Iraq, Qatar, Yemen Republic,
Pakistan
WCSA. Chile, Colombia, Peru, Ecuador

3. COMMODITY(IES) Motor Vehicles, NOS, Motor Vehtcle Parts, NOS, Machinery, NOS

4. MINIMUM VOLUME CCKCTlENT ( "MVC ") OR PORTION.

EUUS 10000

GTBEA. 100 TEUS
IPMR. 500 TEUS

WCSA: 100 TEUS
TOTAL MVC 10700 TEUS

S. RATES AND CHARGES.

See Appendix A

a) In addition to the rates stated in this Contract, shipments made hereunder shall be
subject to the rules, regulations, terms, conditions, surcharges, general rate increases, and
all other provisions listed in Carrier's tariff(s) applicable to carriage between the relevant
port of loading and the port of destination and in effect at the time of shipment including but
not limited to any fees, costs, levies or charges whatsoever aWising out of or related to clean
air programs, and to the terms and conditions of Carrier's bill of lading or sea waybill, as the
case may be, and all said provisions are hereby incorporated in this Contract by reference.

b) The rates in this Contract shall be subject to increase by the amount of any general rate
increase published in the Carrier's rate tariff applicable to the Trade(s) covered by this
Contract Said increase shall be applied by the Carrier automatically and Shipper consents to
Carrier filing an amendment to this Contract with the Federal Maritime Commission reflecting
said increase, without any further signature or consent of the shipper If rates are increased

through application of this paragraph, Shipper may in its discretion request a negotiation in
good faith regarding a reduction of the increase published by the Carrier If a signature, in

this case necessary, is delayed by more than five (5) business days, the Carrier an and will

assess all shipment; at the applicable rate based on the general rate increase as published in
its tariff from the time same is into effect

c) If during the term of this Contract, security related charges are published by Carrier in
the governing tariffs) applicable to this Contract, covering such as, but not limited to,
security charges as may be introduced at ports/ terminals covered by this Contract, such tariff
published security related charges will apply in addition to all other conditions and

provisions set forth in this Contract

Contract does not include any ISPS Securi'y Charges, which do t:ot form PART of the freight, and
which are additionally payable as levied locally by the loading and discharging port terminals.
d) If during the term of this Contract, Carr changes its policy and no longer pro'lides
chassis, it shall have the right to cease providing chassis after a ninety ( 90) days notice to
the Shipper In the event that Carrier exercises its right to stop providing chassis, Shipper
shall have the right to terminate this Contract as at the expiry of the notice or earlier by
agreement Such right to terminate shall be the sole remedy of the Shipper for Carrier's
exercise of its right to stop providing chassis

A,) Third Party Costs Clause
Nctwithstanding any provision herein to the contrary whatsoever, where the Carrier is subject to
extra or increased costs in the performance of this Contract which arise

From facts or circumstances which were not within the contemplation of the parties at the
time this Contract was made; and
The extra or additional costs are raised by a third party, subcontractor or company used
by the Carrier in the performance of this Contract:
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The Carrier shall be entitled to add the extra or additional costs to the total costs invoiced
to the Customer and they shall apply as if the said extra or additional costs had always formed
part of this Contract The Carrier shall, if requested, provide documents in support of the
extra or additional costs

f) Shipments hereunder moving to and /or from an inland destination and /or origin shall be
subject to the applicable inland portion published in the relevant Carrier tariff at the time of
shipment, except as otherwise expressly provided herein.

g) Carrier shall provide regularly scheduled sailings and space aboard its vessels for
TEUs per sailing, sufficient to accommodate Shipper's volume commitment reasonably spread over
the Contract period

h) For purposes of this Contract, a container of 20' external length shall constitute one TEU,
a container of 40' external length ( including a 40' high -cube container) shall constitute one
FEU or two TEUs

6. CERTIFICATION OF SHIPPER STATUS

Shipper hereby certifies its status as ( check only one of the following)

A Owner of the cargo
B A shippers' association_; or
C A non- vesse'• operating common carrier ( "NVOCC ") '[

if status is C above, Shipper shall provide Carrier with evidence that Shipper and any and all
of its affiliates authorized to utilize this Contract have published a tariff and provided the
U.S. Federal Maritime Commission ( " FMC ") with the financial security required by its

regulations. If status is B above, Shipper shall provide Carrier with a statement that none of
the members of the shippers' associations participating in this Contract are NVOCCs or, if any
of the members participating in this Contract are NVOCCs, with evidence that such members have
published tariffs and provided the FMC with the financial security required by its regulations.
Shipper shall be under a continuing obligation to report any change in its status, or the status
of any of its affiliates or members, to Carrier

If Shipper fails to comply with the provisions of this certification, any shipments in the
possession of Carrier at the time such failure is discovered may be returned to or made
available to Shipper and any and all liabilities, attorneys' fees and expenses incurred by
Carrier in connection with the shipment shall be for Shipper's account and constitute a lien on
the cargo and any sub - freights due and owing

Shipper shall be liable to Carrier for all liabilities, attorneys' fees, civil penalties and
expenses incurred by Carrier as a result of Shipper's failure to adhere to this •vrr,firation

7. CONTRACT RECORDS

FMC requests for service contract records should be addressed to Miss Lily Hennemann, cl,. M5(.,
12 -14 Chemin Rieu, 1208 Geneva, Switzerland, telephone number 41- 22- 703 -8888

S. DURATION ( TERM)

Effective 18 V ` December 2012

Effective Through 17` December 2013

9. PROVISIONSMOTES /EXCEPTIONS

9 ( a) Use of Sea Waybills instead of Bills of Lading (When Applicable)
In consideration of Carrier issuing, at the Shipper's request, sea waybill(s) instead of bills)
of lading for the contract of carriage of the cargo, the Shipper hereby indemnifies Carrier for

all and any claims, losses, costs, expenses and liabilities of any nature whatsoever that arise
in consequence of the use of a sea waybill instead of a bill of lading The Shipper further
undertakes to ensure that the ultimate consignee of the cargo receives a legible copy of, by fax
or e-mail, and agrees to abide by, the terms, conditions, exceptions and limitations contained
in the Carrier sea waybill.

Without limitation the indemnity shall include where

The consignee refuses to abide by the terms and conditions contained in the sea waybill,
There is a claim for wrongful delivery against Carrier even though Carrier has

delivered the cargo to the consignee named in the sea waybill or to the consignee to whom
the Shipper, directly or by its agents or subcontractors, has directed the cargo should
be delivered and

The consignee refuses to pay any additional charges that the Stripper has agreed will
apply to the carriage

9 ( b) Verification of shipments
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Shipment records maintained to support the performance of this Contract wail be copies of bills
fzf lading

9 ( c) Confidentiality
This Contract is to be kept CONFIDENTIAL and is not to be reported by Carrier /Shipper or any of
their members /affiliates

9 ( d) Arbitration and Applicable Lax

Should any dispute arise out of this Contract, the matter in dispute shall. be referred to three
persons at New York, one to be appointed by each of the parties hereto, and the third by the two
so chosen their decision or that of any two of them shall be final

This Contract shall be subject to the Shipping Act of 1984, as amended by the Ocean Shipping
Reform Act of 1998, and shall otherwise be construed and governed by the laws of the State of
New York

9 ( e) Non - Performance

1) In the event that Carrier fails to provide the minimum amount of space set forth in
Article 5(g) above on any sailing for reasons other than those set forth in Article 9(e(3i
hereof, then Shipper shall be entitled to additional space on one or more subsequent sailings
during the term of this Contract equal to the amount of space Carrier was unable to provide in

the event Carrier fails to provide all or part of such additional space prior to the expiration
of this Contract, then Shipper shall be entitled to a reduction in its minimum cargo commitment
equal- to the amount of such additional space that Carrier was unable to provide The provision

of addit onal space and the reduction of the minimum cargo commitment shall constitute Shipper's
sole remedies for breach of this Contract by Carrier Under no circumstances shall Carrier be

liable for any indirect, consequential, punitive or other damages in connection with this
Contract

2) In the event Shipper, for reasons other than those set forth in Article 9(e) (3) hereof,
fails to meet the minimum cargo commitment set forth in Article 4 hereof or any portion thereof
or such cargo commitment as it may have been adjusted pursuant to this Article 9(e), whichever
is less), then Shipper shall be liable for and agrees to pay to Carrier liquidated damages of

250 per TEU for each TEU by which the amount of cargo is less than the minimum cargo
commitment Such liquidated damages shall be the sole remedy of Carrier for Shipper's failure
to fulfill the minimum cargo commitment and no further liability shall be incurred by Shipper as
a result of such failure

3) Notwithstanding any other provisions of this Contract, and to the extent Carrier or
Shipper fails to meet any obligations imposed hereunder due to force majeure, the performance of
this Contract shall be deemed to have been frustrated and no cause of action for breach or

liability hereunder shall arise as a consequence thereof For purposes hereof, the term "force
majeure "' shall mean and include, without reservation or limitation, strikes, lockouts or

exceptional circumstances arising from the threat thereof; Act of God, acts of terrorism or
threatened acts of terrorism, acts of State or Public Enemy, including but nvt . limited to war,
restraints of princes, riots, civil disorder and insurrection, embargo or other disruption or
interference with trade; marine disaster, fire or other casualty

9 ( f) Definition of Charges ( Demurrage, Storage, Detention, Per Diem) in the USA

DEMURRAGE

A charge assessed against the cargo remaining inside the USA Terminal facilities after the
expiration of free time, for the usage of its land

Free Time & Charges
As per applicable Tariff

STORAGE

A charge assessed against the cargo remaining inside the USA Rail Road facilities and / or

container Yards after the expiration o.f free time, for the usage of its land,

Free Time & Charges:

As per applicable Tariff

DETENTION

A charge assessed against the cargo remaining inside the USA Terminal or Rail Road facilities or
Container Yard after the expiration of free time, for the usage of Carrier's (full) equipment

Free Time & Charges:
As per Steamship line's Tariff
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PER DIEM

A charge assessed, after the expiration of free time outside of the USA Terminal or Rail Road
or Container Yard facilities, for the usage of Carrier's +equipment ( full or empty) until it's
return to Carrier's custody at the point of pick up

Free Time & Charges

As per Steamship Line's Tariff & Interchange Agreement

10. CONTRACT PARTIES

The parties (parties) are ( a) MSC Mediterranean Shipping Company S A ( Carrier) and ; b) the
shipper /consignee whose name and address is below, and (c) any other shippers andior consignees
fisted (all of which shippers and consignees are called Shippers)

Carrier

MSC Mediterranean Shipping Co ; S A

12 14 Chemin Rieu, 1208 Geneva, Switzerland

Signature - - -- - - - - -- -- -------- --- -- ---- -- - --- 
AMB 2

By Pasquale Form.isano
Title Director

Shipper.

Empire United Lines
1303 Coney Is1 Ave, Brooklyn, New. rork 11223, USA

Signature -- --------- - - - --- - -- _ - AMN 2

By Michael Hicrinov
Title: President

Affiliates. (if anyl
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

X

GLOBAL AUTO INC., G AUTO SALES,

INC., and EFFECT AUTO SALES, INC , Case No. 13 Civ. 2479 ( SLT)

Plaintiffs,

against-
DECLARATION

MICHAEL HITRINOV a /k /a MICHAEL

KHITRINOV, EMPIRE UNITED LINES,

CO , INC , MEDITERRANEAN SHIPPING

COMPANY ( USA), INC., and JOHN
DOES 1 THROUGH 5,

Defendants.

I, Nanik Kirpalani, hereby declare as follows:

1. I am the Cargo Claims Manager for defendant

MEDITERRANEAN SHIPPING COMPANY ( USA), INC, ("MSC USA"), the United

States agent for Mediterranean Shipping Company S A. ( "MSC ").

Based upon my personal knowledge and my review of the records

maintained by my office, I am thus familiar with the facts and

circumstances of this action.

2. Herewith attached are true copies of the following:

Exhibit A: Service Contract No. 12 -535WW between MSC,

as Carrier, and defendant EMPIRE UNITED

LINES CO., INC. ( " EMPIRE "), as Shipper,
referenced in plaintiffs' complaint;

Exhibit B: Face Pages of the MSC Bills Lading for the
cargo referenced in plaintiff's complaint,
each with its corresponding " Container

Tracker," showing that the vehicles have

been " Gated Out Full," i.e. delivered and

no longer in MSC's custody or control; and
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Exhibit C: The Terms and Conditions of the MSC Bills

of Lading

3. MSC's only involvement in this matter was with respect

to performing the ocean carriage of cargo shipped by EMPIRE in

full accordance with the attached contracts of carriage. Indeed,

to the best of Your Declarant's information and belief, neither

MSC nor MSC USA ever had any direct dealings at all with the

plaintiffs and have no knowledge concerning whatever commercial

relationship may have existed as between plaintiffs and EMPIRE

and /or EMPIRE's principals, let alone any purported ` schemes to

defraud" plaintiffs or other unseemly conduct, as alleged in the

complaint.

4 In any event, MSC is not in possession of any of the

subject goods or "title documents" to them. Nor is it within MSC's

power or authority to direct any third - parties who may now be in

possession of the vehicles to release them.

Pursuant to 28 U.S.C. § 1746, I declare under penalty of

perjury under the laws of the United States of America that the

foregoing is true and correct

Executed on May 14 2013
at New York, New York

CONCEMNA SCAGLIONE
Notary Public - Stote of New York

NO OISC5039413
Quatified in New York CounW

MY Commission Expires d / C/

By:

Nanik Kiipalani
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UNITED STATES DISTRICT COURT

EASTERN DISTRICT OF NEW YORK

GLOBAL AUTO, INC, et al.,

Plaintiffs,

against-

MICHAEL HITRINOV, a/k/aMICHAEL
KHITRINOV, et al.,

Defendants.

EMPIRE UNITED LINES CO, INC, et al.,

Plaintiffs,

against-

SK IMPORTS, INC., et al.,

Defendants.

TOWNES, United States District Judge.

Page 1 of 14 Pat3
IN CLGRK'S OFFICE

U.S. DISTRICT COURT E.D.NX..

NOV 19 2015

BROOKLYN OFFICE

MEMORANDUM AND ORDER

13 -CV -2479 (SLT)(RER)

14 -CV -2566 (SLT)(RER)

In a memorandum and order entered September 30, 2015 (the "Prior M &O "), the Court

dismissed without prejudice the plaintiffs' claims in the first above - captioned action. Global

Auto, Inc v Hitrinov, No 13 -CV -2479 (SLT)(RER) ( " Global Auto ") Global Auto, Inc. v

Hitrinov, No 13 -CV -2479 SLT RER, 2015 WL 5793383, at *6 (E.D.NY Sept. 30, 2015). The

Court also denied a motion by the defendants in Global Auto = Empire United'Liries Co ,:Inc.,

and its principal, Mich40 Hitrinov (collectively "EUL ") —which sought to enjoin the plaintiffs

in Global Auto — Global Auto, Inc , G Auto Sales, Inc , and Effect Auto Sales, Inc (collectively,

Plaintiffs ") —from pursuing cross - claims in a subsequently filed New Jersey action which were

almost identical to the claims the Plaintiffs had brought against EUL in Global Auto Id., at *7-

8 EUL now moves for reconsideration of these decisions pursuant to Rules 59(e) and 60(b) of

x

the Federal Rules of Civil Procedure and Local Civil Rule 6 3 of the Local Rules of the United
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States District Courts for the Southern and Eastern Districts of New York. For the reasons set

forth below, EUL's motion for reconsideration is denied.

BACKGROUND

The facts relating to this case are set forth in the Prior M &O and other memoranda and

orders which the Court has previously entered in the above - captioned cases. Familiarity with

those memoranda and orders is assumed. However, for the convenience of the reader, the Court

will provide a brief summary

The two above - captioned actions principally involve disputes between corporations

engaged in selling American automobiles to European consumers and Empire United Lines, Co ,

Inc , a non - vessel operating common carrier which was involved in transporting those

automobiles from New Jersey to Finland After unsuccessfully attempted to intervene in Global

Auto, some of the European consumers commenced a lawsuit in the United States District Court

for the District of New Jersey Akishev v Kapustin, No. 13- cv- 7152- NHL -AMD ( " Akishev ")

The original complaint in that action named 13 defendants (excluding Does), including

Plaintiffs, their principals, and related entities (collectively, the "Global Defendants ") and EUL

and a related entity (collectively, the "EUL Defendants ") After that complaint was amended,

the Global Defendants filed an amended answer which incorporated cross - claims against the

EUL Defendants which closely resembled the claims contained in Plaintiffs' First Amended

Complaint in Global Auto

After the attorneys representing the Plaintiffs in Global Auto and the Global Defendants

in Akishev withdrew as counsel, EUL moved to dismiss the Plaintiffs' claims in Global Auto for

failure to prosecute pursuant to Rule 41(b) of the Federal Rules of Civil Procedure. Three weeks

later —after one of Plaintiffs' principals, Sergey Kapustin, indicated that he might be able to

2
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retain counsel in Akishev but would not retain counsel in Global Auto— EUL moved to enjoin

the Plaintiffs from pursuing the cross - claims in Akishev, relying on the "first -filed rule." In the

Prior M &O, the Court granted the first motion, but dismissed the Plaintiffs' claims in Global

Auto without prejudice at the urging of the plaintiffs in Akishev (the "NJ Plaintiffs "), noting that

dismissal with prejudice might impede the NJ Plaintiffs' ability to recover on a judgment

against Plaintiffs " Global Auto, 2015 WL 5793383, at *6 The Court denied the second

motion, noting that the "first -filed rule" created only a rebuttable presumption that the district in

which the first of two competing lawsuits was filed would be the appropriate venue The Court

noted that, in light of the dismissal of the Plaintiffs' claims in Global Auto, it was unclear

whether there were two conflicting lawsuits and that EUL had not established that the balance of

convenience did not favor New Jersey

EUL now moves for reconsideration of the Prior M &O EUL does not contest the

decision to dismiss the Plaintiffs' claims in Global Auto, but argues that the dismissal should

have been with prejudice. EUL also seeks reconsideration of the denial of the motion for

injunctive relief, but does not address the issue of whether there are still two competing lawsuits.

Rather, EUL contests only the balance of convenience analysis, arguing that the Court

improperly placed the burden on EUL to prove that New Jersey was not the more convenient

forum and relied on incorrect factual assumptions in performing the balance of convenience

analysis. These arguments are described in more detail in the discussion below

DISCUSSION

Legal Standard

Although EUL brings this motion pursuant to Fed. R. Civ P 59(e) and 60(b) and Local

Civil Rule 6 3, the standards under these three rules are the same. See Maaloufv Salomon

3
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Smith Barney, Inc, No 02 Civ 4770 (SAS), 2004 WL 2782876, at *1 (S.D.NY Dec 3, 2004)

citing cases) (standards for granting a motion under Rule 59(e) or a motion for reconsideration

under Rule 60(b) are the same), First Fin. Ins Co v Allstate Interior Demolition Corp., No 96

Civ 8243 (RLC), 1998 WL 567900, at *3 (S.D.NY Sept. 3, 1998) ( "Grounds for relief under

Rule 59(e) are equivalent to the grounds for relief on a motion for reconsideration under Local

Civil Rule 6 3 ") Under these rules, "[t]he standard for granting [ reconsideration] is stnct,

and reconsideration will generally be denied unless the moving party can point to controlling

decisions or data that the court overlooked — matters, in other words, that might reasonably be

expected to alter the conclusion reached by the court." Shrader v CSX Transp , Inc, 70 F.3d

255, 257 (2d Cir 1995)

The rules do "not provide a party with the opportunity to relitigate the merits of a case in

an attempt to win a point already c̀arefully analyzed and justifiably disposed. "' Feldman Law

Grp P C v Liberty Mut. Ins. Co , 819 F Supp 2d 247, 266 (S.D N Y 2011); see also Fleming

v N Y Univ, , 865 F.2d 478, 484 (2d Cir 1989) ( "[A] Rule 60(b)(3) motion cannot serve as

an attempt to relitigate the merits. "). Accordingly, a motion for reconsideration "is properly

denied where it seeks only to relitigate issues already decided." Maldonado v Local 8031 B of

T Health & Welfare Fund, 490 F App'x 405, 406 (2d Cir 2013) (summary order) (citing

Zerman v Jacobs, 751 F 2d 82, 85 (2d Cir 1984)). Moreover, such motions cannot be used to

raise new claims or defenses or present new arguments that could have been raised earlier See

United States v Cirami, 563 F.2d 26, 33 (2d Cir 1977) ( "[C]ourts should not encourage the

reopening of final judgments or casually permit the relitigation of litigated issues out of a

friendliness to claims of unfortunate failures to put in one's best case. "), Westport Ins. Corp v

Goldberger & Dubin, P C, 255 F App'x 593, 595 (2d Cir 2007) (summary order) ( "New

4
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arguments based on hindsight regarding how a movant would have preferred to have argued its

case do not provide grounds for Rule 60(b) relief ")

Dismissal Without Prejudice

In arguing that the Court erred in dismissing Plaintiffs' claims in Global Auto without

prejudice, rather than with prejudice, EUL raises both issues of law and fact. With respect to the

law, EUL provides the Court with a statistical analysis of reported cases in which claims were

dismissed pursuant to Rule 41(b), noting that only 2 4% of those cases in this Circuit, and only

4 15% of such cases nationally, were dismissed without prejudice Assuming EUL's analysis is

correct, it serves only to establish that district courts have the discretion to disnuss without

prejudice, even if that discretion is not frequently exercised.

EUL distinguishes the three cases cited by the Court— Gabayzadeh, Berrios, and

Cheung --on the ground that the plaintiffs in those cases were incompetent persons, children, or

improperly represented parties without standing, not "confirmed members of a massive RICO

conspiracy who have repeatedly attempted to defraud the Federal courts." Defendants' Memo at

5 EUL then cites to three other cases — United States ex rel. Pilon v Martin Marietta Corp , 60

F 3d 995 (2d Cir 1995), Tradeways Inc. v Chrysler Corp, 342 F.2d 350 (2d Cir 1965), and

Allied Air Freight, Inc v Pan Am. World Airways, Inc., 393 F.2d 441, 443 (2d Cir 1968) —in

support of the assertion that "in the absence of mitigating factors such as incompetent or minor

plaintiffs, the Second Circuit has not shied away from arming with prejudice dismissals or

even reversing lower courts for failing to dismiss with prejudice." Defendants' Memo at 7

The Court agrees that the cases cited in the Prior M &O were not on point. Rather, they

were cited in support of the general proposition that dismissal without prejudice can be

appropriate in cases "where dismissal with prejudice c̀ould potentially prejudice a properly
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represented party with standing in a subsequent litigation. "' Global Auto, 2015 WL 5793383, at

6 (citing Gabayzadeh, 2009 WL 2983013, at *4) The three cited cases were similar to this

one in two respects they involved the dismissal of claims brought by pro se litigants under Rule

41(b) and involved instances in which dismissal with prejudice would have prejudiced third

parties who could not represent themselves in the action.

The cases cited by EUL, however, are also not on point. Indeed, only AlliedAir Freight

is at all relevant to this action. In Allied Air Freight, a plaintiff seeking review of an

interlocutory order allowed its action to be dismissed for lack of prosecution, knowing that such

dismissals, under practices then followed by the United States District Court for the Southern

District of New York (the "SDNY "), were typically without prejudice. The plaintiff then

appealed the interlocutory order The defendant argued that considering the merits of that

appeal "would encourage all would -be appellants from interlocutory orders to do nothing,

procure a dismissal," then appeal to the Second Circuit for review of the interlocutory order

Allied Air Freight, 393 F.2d at 444

The Second Circuit held that it had jurisdiction to hear the appeal and proceeded to reach

the merits. However, the Court criticized the SDNY's practice of routinely dismissing without

prejudice. In a footnote, the Second Circuit opined " It may be a better practice for the district

court routinely to order that dismissals for failure to prosecute be with prejudice, unless plaintiff

makes a showing to the calendar judge that the dismissal should be without prejudice " Id., at

444, n. 2 This dictum did not enunciate a procedural rule which is controlling in this case, and

EUL does not cite to any other authority for such a proposition.

The other two cases cited by EUL are entirely irrelevant to this action. In the first

case — United States ex rel. Pilon —a district court concluded that it lacked subject -matter

0
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jurisdiction over the plaintiffs' qui tam claims because of the plaintiffs' counsel's failure to

comply with filing and service requirements for bringing such claims. The district court

nonetheless dismissed the qui tam claims without prejudice, then failed to address a motion for

reconsideration in which defendant argued that dismissal with prejudice was "the only remedy

that properly preserves the congressional objectives embodied in the qui tam statutory scheme."

United States ex rel. Pilon, 60 F.3d at 998 On appeal, the Second Circuit ruled that it was an

abuse of discretion not to dismiss the qui tam claims with prejudice because "the Pilons' failure

to comply with the filing and service provisions irreversibly frustrate[d] the congressional

goals underlying those provisions." Id, at 1000 (internal citations and quotation omitted,

brackets in original) This holding is irrelevant to this case, which does not involve a qui tam

action.

In the second case— Tradeways Inc —the Second Circuit ruled that it was an abuse of

discretion not to dismiss for failure to prosecute an action in which the plaintiff s repeated

delays of the litigation prejudiced the defendant. That action had been commenced in 1958, and

had been dismissed twice for lack of prosecution during 1960 and 1961 On both occasions, it

was restored to the calendar on consent of the defendant. In May 1963, on the eve of trial, the

plaintiff sought to stay the trial in order to depose a witness who, although known to the plaintiff

for a considerable period of time, was not listed in the pre -trial order The stay was nevertheless

granted and a deposition was taken in mid -June 1963 Although plaintiff was denied permission

to extend discovery in early October 1963, plaintiff moved in November 1963 for an order

allowing it to continue the deposition. A district judge not only denied that motion, but

encouraged the defendant to move to dismiss for failure to prosecute

7
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Although the defendant made that motion, another judge denied it and scheduled a trial

After that trial, in which a jury awarded the plaintiff $108;000, the defendant appealed the

denial of its motion to dismiss. The Second Circuit ruled that it was an abuse of discretion not

to grant the motion to dismiss since "[t]he delays appear[ed] to be almost entirely the fault of

the plaintiff]" and "eventually worked to the prejudice of [the defendant]," who lost a valuable

witness in an airplane accident in May 1962, three and a half years after the start of the

litigation. Tradeways, 342 F.2d at 352

In this case, unlike in Tradeways, there is no evidence that EUL would be disadvantaged

by dismissal without prejudice To the contrary, EUL would be unfairly advantaged by

dismissal with prejudice, Accotdi.ng to a declaration. executed -by defendant. Hitrinov o'n May

23, :201.3 (the "Hitrinov;Declatation "), which was filed - as Document - 14 in GlobalAuto, EUL.

not only provided shipping,and storage services to °Paamtiffs;. but also. helped to finance

P : laintiffs' scheme. EUL would take a "60% interest" in particular vehicles (so- called

Investment Vehicles "), and would be paid interest at a rate of 15% per month on those

investments. Hitrinov Declaration, ¶ 16 The investment was "secured by a 60% interest in the

Investment Vehicles " Id, 118 Kapustin agreed that "that EUL would be entitled to a right of

possession in any Investment Vehicle until such time as it was released to a third -party buyer"

and, to that end, delivered the documents of title for each such vehicle to EUL. Hitrinov

Declaration, ¶ 5 tUowever the Hitrinov .Declaration does not state if there was any_Agreement

regarding -whether or wlienyEUL could sell: the Vehicles.

By December 2011, EUL had invested over $450,000 in this manner However, by late

December 2012, Hitrinov began to question Kapustin's integrity " Concerned about

Kapustin's /[P]laintiffs' ability and even willingness to abide by [the] agreement," Hitrinov
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demanded repayment of the principal and interest "thin 30 days. Id., $$ 31-32 When

Kapustin and the Plaintiffs failed to comply with that demand; Hftrin"-., Wth"'a' V ht

Vehicles :be :* i third : q 1 - f nti -.. ind nag: Ri * 
7 ' - 

t = Uyq

7. W ; I. r-
at Iheso hecars, any.0w: munclear - epi's y en

Werfl:W0t1d," Ji In a motion for a temporary restraining order and preliminary injunction

filed in early May 2013, the Plaintiffs alleged that EUL was in possession of approximately 58

vehicles belonging to the Plaintiffs, which were specifically identified in Exhibits C -1 and C-3

77iV

to the Plaintiffs ' ComplaintF`  ' e"6` were W over

em. i lowlaollars In responding to that motion for injunctive relief

R - W14bii, 19-!dgrt&iwhetherabut two of}tlie= eh'rcles: d,' ; ,.but , been i7pres$,

42 000 Ini - and other amounts that the Plaintiffs allegedly owed EUL. Id, 141

At a hearing on June 4, 2013, the Court orally denied the Plaintiffs' motion for injunctive

relief on the ground that they had not met the exacting standard for obtaining a mandatory

injunction. See Transcript of June 4, 2013, Hearing (Document 24 in Global Auto)

o .
I____.I*MT

q Ah eann ty ph Tqgqp9
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If the Court were to dismiss the Plaintiffs' claims in Global Auto with prejudice, it might

foreclose resolution of this substantial question.(,`,'
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EUL's motion for reconsideration also identifies several facts which this Court may have

overlooked. In the Prior M &O, the Court noted that the NJ Plaintiffs had filed several motions

for sanctions against the Global Defendants, including a motion which sought the entry of a

default judgment against them. Although the Prior M &O stated that the motion was still

pending, Global Auto, 2015 WL 5793383, at *3, that motion was actually decided on September

21, 2015- -eight days before the Prior M &O was issued. Judge Hillman, who presides over the

Akishev case, granted the motion for a default judgment and awarded the NJ Plaintiffs

2,228,069.29 In the wake of Judge Hillman's decision, the NJ Plaintiffs and the Global

Defendants entered into an "Assignment of Claims," which purports to assign to the NJ

Plaintiffs the Global Defendants' interests in their claims and cross - claims against the EUL and

the EUL Defendants. Defendants'„ Memo, Ex. 3

The facts do not alter the Court's conclusion that the Plaintiffs' claims in Global Auto

should be dismissed without prejudice. In the Prior M &O, the Court explained its rationale as

follows.

To the extent that Plaintiffs claims against the EUL Defendants
are meritorious, Plaintiffs' creditors may wish to pursue those
claims in the event they obtain judgment against Plaintiffs. For
that reason, counsel for some of the NJ Plaintiffs have urged the
Court to dismiss Plaintiffs' claims against the EUL Defendants
without prejudice. Since dismissal with prejudice might impede
the NJ Plaintiffs' ability to recover on a judgment against
Plaintiffs, the Court will dismiss Plaintiffs' claims in this action

without prejudice.

Global Auto, 2015 WL 5793383, at *6 The facts that the NJ Plaintiffs have now recovered a

substantial judgment against the Global Defendants and have entered into an agreement which

purports to assign the Plaintiffs' claims against the EUL Defendants to the NJ Plaintiffs only

lends support to the Court's rationale.

10
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Defendants argue that the Plaintiffs' claims in Global Auto are non - assignable as a

matter of public-policy under New Jersey law, that the assignment violates a preliminary

injunction entered by Judge Hillman which prevented the Global Defendants from alienating

their assets, and is unnecessary because the NJ Plaintiffs have "numerous other methods of

enforcing their judgment" against the Global Defendants Defendants' Memo at 9 None of

these arguments are persuasive First, even assuming that New Jersey law prohibits the

assignment of claims, the NJ Plaintiffs, as judgment creditors of the Global Defendants, could

attempt to levy upon any recovery that the Global Defendants obtain as a result of their litigation

against the EUL Defendants. Second, Judge Hillman's injunction was entered at the request of

the NJ Plaintiffs, who sought to prevent the Global Defendants from dissipating their assets.

That injunction was not intended to prevent the NJ Plaintiffs from recovering upon their

judgment against the Global Defendants, but rather to ensure that the Global Defendants still

had assets which the NJ Plaintiffs could recover

Third, while the NJ Plaintiffs unquestionably have "other methods of enforcing their

judgment" against the Global Defendants, Defendants' Memo at 9, there is nothing to suggest

that the funds recovered using those methods will satisfy the $2,228,069.28 award. First, that

award does not reflect actual damages, but includes substantial punitive damages awarded under

the treble damages provisions of the RICO statute and federal odometer laws. There is nothing

to suggest that the Global Defendants' scheme netted over $2.2 million. Even if it did, the

Global Defendants have a history of secreting their assets. Indeed, on June 18, 2015, Judge

Hillman enjoined the Global Defendants from withdrawing money from any bank accounts

based on the NJ Plaintiffs' representation that the Global Defendants were diverting funds to a

Finnish bank in order to avoid complying with a Consent Order requiring the Global Defendants

11
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to deposit funds into the court's registry Judge Hillman later accused Mr Kapustin of perjuring

himself and perpetrating a fraud on the court, stating that he had "never seen someone so willing

to lie and cheat and steal" as Kapustin. Transcript of Aug. 31, 2015, Proof Hearing, p 91 In

light of this history, the assertion that the NJ Plaintiffs will be able to execute on enough assets

to satisfy the multi - million dollar judgment without pursuing the assigned claims is highly

speculative.

The First -Filed Rule

EUL also moves for reconsideration of the denial of its motion to enjoin the Plaintiffs

from pursuing their cross - claims against the EUL Defendants in Akishev EUL does not address

the question of whether the first -filed rule, on which their argument relies, even applies in light

of the fact that Plaintiffs' claims against EUL in Global Auto have been dismissed without

prejudice. Rather, EUL's motion focuses entirely on the balance of convenience analysis, noting

that the Court incorrectly placed the burden of proof on EUL and that the analysis was factually

inaccurate

Even assuming that EUL's arguments are correct, engaging in the balance of

convenience analysis now would be to answer a purely hypothetical question. The "first -filed

rule" applies "[w]hen two actions involving the same parties and issues are pending concurrently

Reliance Ins Co v Six Star, Inc., 155 F Supp 2d 49, 54 (S.D.N Y 2001). The rule

seeks to advance judicial economy, protect a plaintiffs choice of forum and avoid duplicative

litigation," as well as "the considerable expense and potential for inconsistent judgments that

duplicate litigation entails." Id. (internal citations omitted)

The very timing of EUL's motion for injunctive relief makes it clear that EUL is not

seeking to vindicate these purposes. The Global Defendants' cross - claims against the EUL

12
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Defendants in Akishev were filed on October 7, 2014 Yet, EUL did not move for injunctive
Y

relief pursuant to the first -filed rule until July 31, 2015— almost 10 months later By that time,

EUL had moved to dismiss Plaintiffs claims in Global Auto for failure to prosecute and had

learned that Kapustin had located "an attorney who showed interest" in representing the

Global Defendants in Akishev, but had "funds to hire representation for [the] New Jersey case

only " Letter to Hon. Sandra L. Townes from Sergey Kapustin, dated July 16, 2015, p 1

It is readily apparent from the timing of EUL's motion for injunctive relief that EUL is

attempting to use the first -filed rule to prevent adjudication of the merits of the Plaintiffs' claims

or cross - claims against EUL and the EUL Defendants. The Second Circuit has repeatedly

expressed a "clear preference for cases to be adjudicated on the ments." See, e.g., Pecarsky v

Galaxiworld.com Ltd., 249 F 3d 167,174 (2d Cir 2001) (citing Cody v Mello, 59 F.3d 13, 15

2d Cir 1995)) Since the Plaintiffs' claims in Global Auto have been dismissed and since

Kapustin lacks funds to attempt to resurrect those claims, it is clear that adjudication on the

merits will not occur if Plaintiffs are enjoined from pursuing their cross - claims in Akishev It is

also clear that the question of whether this forum would be more convenient than the District of

New Jersey is now an entirely hypothetical inquiry, in which this Court need not engage. See

E.1. Dupont de Nemours & Co v Invista B V, 473 F 3d 44, 46 (2d Cir 2006) ( "The federal

judicial power extends only to actual cases and controversies, federal courts are without

jurisdiction to decide abstract or hypothetical questions ")

To the extent that EUL is arguing that Plaintiffs and Kapustin engaged in "forum

shopping" by purposely refusing to retain counsel in this action, the Court notes that Plaintiffs

and Kapustin have no reason to prefer the New Jersey forum. The New Jersey litigation has not

gone at all well for the Global Defendants in general, or for Kapustin in particular On October

13
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29, 2014, after several contempt hearings, Judge Hillman, made a preliminary finding that the
r

Global Defendants committed at least two predicate acts of mail and wire fraud in the

furtherance of a RICO enterprise through a pattern of racketeering activity conducted operating

their websites (NJ Docket No 110) In addition, as noted above, Judge Hillman has not only

accused Mr Kapustin of perjuring himself and perpetrating a fraud on the court, but has also

stated that he has "never seen someone so willing to lie and cheat and steal" as Kapustin.

Transcript of Aug. 31, 2015, Proof Hearing, p 91 There is no reason to believe that Plaintiffs

and Kapustin would prefer to continue litigating before Judge Hillman.

CONCLUSION

For the reasons set forth above, EUL's motion for reconsideration is denied.

SO ORDERED.

s/ Sandra L. Townes

SANDRA L. TOWNES

United States District Judge

Dated November IS, 2015

Brooklyn, New York
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